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VIRGINIA: 


3 IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

4 JOHN MARSHALL COURTS BUILDING 
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.x 

PHILIP MORRIS COMPANIES, INC., et al . , 

Plaintiffs, 

- against - 

AMERICAN BROADCASTING COMPANIES, 

INC. , et al . , 


Defendants . 
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At Law No. 
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August 1, 1995 

9:13 a.m. 

HIGHLY CONFIDENTIAL - TRADE SECRET 

Continued Videotaped Deposition of DAVID LEE 
WILLIAMS, taken by Defendants, pursuant to 
Subpoena, at the offices of McGuire Woods Battle 
& Boothe, Esqs„, 901 East Carey Street, Richmond, 
Virginia before Lee A. Bursten, a Registered 
Professional Reporter and Notary Public within 
and for Commonwealth of Virginia. 
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WILMER CUTLER & PICKERING, ESQS. 
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ERRATA SHEET 

Corrections or changes to the deposition testimony of: 
David Williams - Volume 2 


Page 

Line 

Correction 


229 

12 

change "those” to "your" 


231 

20-21 

change "scientific affairs" to "Scientific Affairs" 


232 

25 

insert "than the files" between "confidentiality" and "that” 


233 

16 

change "contained" to "maintained" 


241 

18 

strike line 18 



7 

change "flavor center" to "Flavor Center" 



8 

change "flavor center" to "Flavor Center" 


244 

9 

change "flavor center" to "Flavor Center" 



11 

change "service" to "Services" 


249 

24 

change "that’s" to "these" 


250 

21 

insert "Please repeat the last question." (by Mr. Dunne:) 


279 

10 

change "that" to "what” 


283 

14 

change "If it were," to "If I recall," 


291 

11 

change "taken it in essence" to "in essence taken it" 


307 

18 

change "scientific affairs" to "Scientific Affairs" 


313 

5 

change "would have" to "wanted" 


318 

12 

insert "ask" between "did" and "one" 


325 

4 

change "flavor technology" to "Flavor Technology" 


336 

10 

change "350148" to "3501408" 


336 

17 

again, change "350148" to "3501408" 


341 

16 

change "want me to inquire" to "want to allow me to ask" 


344 

24 

change "case" to "indication" 


358 

22 

change "extracts" to "extract" 

[V 

c 

362 

18 

strike "that’s" 

c 

J 

362 

22 

change "PW" to "PC" 
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Corrections or changes to the deposition testimony of: 
David Williams - Volume 2 


Page 

Line 

Correction 

373 

11-12 

change "flavor center" to "Flavor Center" 

378 

6 

change "On PC 203956, the third page," to "On the third page, 

PC 203956," 

383 

12 

change "14070A" to "04-170A" 

386 

23 

change "had” to "what" between "that" and "they" 

391 

2 

strike "this" 

391 

12 

strike "at" 

392 

15-16 

change "flavor technology" to "Flavor Technology" 

392 

19 

change "flavor technology" to "Flavor Technology" 

393 

4 

change "flavor technology" to "Flavor Technology" 

393 

8 

change "flavor technology" to "Flavor Technology" 

400 

18 

insert "the second page," between "to” and "PB" 

406 

2 

change "flavor center" to "Flavor Center" 

408 

25 

insert "the next page" between "to" and "PB" 

412 

19 

change "75211" to "75-211" 

413 

16 

change "to" to "after" 

413 

18 

change "next to" to "after" 

415 

18 

change "blend" to "brand" 

416 

20 

change "that" to "than" 

416 

22 

change "0.007" to "0.07" 

429 

4-5 

change "you stop, I guess I’m saying" to "I guess you stopped. 

that’s what I’m saying" 

429 

6 

change "in various" to "in all the various" 

439 

17 

change "applied" to "injected with" 

449 

2 

change "changes" to "depositions" 
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Williams - Highly Confidential - Trade Secret 


09:13:38 2 


THE VIDEO OPERATOR: Today is August 


>9:13:42 3 


1st, 1995. This is the beginning of tape number 


09:13:44 4 4, continuing the deposition of David Williams 


09:13:48 5 


This witness remains under oath. It is 9:13. We 


09 : 13:48 6 


are on the record 


DAVID LEE WILLIAMS, 
resumed, having been previously duly sworn, was 
examined and testified further as follows: 
CONTINUED EXAMINATION 


09:13:50 11 


BY MR. DUNNE: 


09:13:52 12 


Good morning, Mr. Williams 


r 13:52 13 


Good morning, Mr. Dunne 


09:13:56 14 


You understand you're still under 


09:13:56 15 


oath today? 


09:13:56 16 


Yes, I do, 


09:13:58 17 


MR. DUNNE: I would like to begin 


09:14:04 18 just by making a statement for the record. We 
09:14:08 19 had discussions yesterday on the record, and I'll 
09:14:14 20 cite the transcript, pages 18.7 through 193, where 


09:14:22 21 


the witness described a document and he described 


09:14:30 22 it as a one-page document containing a chart. 


09:14:32 23 


Last night Mr. Nunley on behalf of 


09:14:38 24 Philip Morris produced a document that appears to 

r 14:40 25 be the document that the witness was describing 
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Williams - Highly Confidential - Trade Secret 
yesterday, and that was the subject of a colloquy 
on the record. 

And it's my understanding that Philip 
Morris had not produced this document to ABC 
previously, and that it had not been produced as 
of the time of the discussion yesterday on the 
record. 

Q. Mr. Williams - - 

MR. NUNLEY: If I may, let me respond 

to that. Our discussion -- I don't know that I 
have the cites as you do, but I'll accept those 
cites. After the deposition, I asked 
Mr. Williams if in fact -- well, after the 
deposition I determined that the document I 
thought you were referring to, that he was 
referring to, was not the one I had thought it 
was . 

I wanted to make sure all documents 
related to the testing he testified about 
yesterday had been produced. I looked at our 
production collection and found all documents 
that showed the history of the sample, the 
testing, that showed the analytical numbers for 
the sample, which had been produced to you. 
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Williams - Highly Confidential - Trade Secret 
There was a single document which I 
could not find a record of having been produced 
to you. That's why it was immediately produced 
to you. But what I think is important is that 
the information contained on the document, 
although not on that document, was produced to 
you . 

MR. DUNNE: Again, I would like to 
make clear for the record that the document that 
the witness described yesterday, and which I 
initially requested production of and then 
withdrew the request based on Mr. Nunley's 
representation, had in fact not been produced at 
that point. 

Q. Mr. Williams -- 

MR. NUNLEY: Why don't we do this. 
For the record, you don't need to show it to the 
witness, but just so -- you made the statement, 
so why don't you identify the record by Bates 
number. 

MR. DUNNE: Sure. Obviously we do 
not have an ABC Bates number yet because we 
haven't had a chance to process it. But the 
Philip Morris production number is 2031128375. 
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2 3 1 

Williams - Highly Confidential - Trade Secret 

09:17:24 

2 

Q. Mr. Williams, I think you testified 

09:17:26 

3 

yesterday that you work in an office at Philip 

09:17:26 

4 

Morris; is that correct? 

09:17:28 

5 

A. That's correct. 

09:17:30 

6 

Q. Where is your office physically 

09:17:30 

7 

located? 

09:17:38 

8 

A. It's located in B building, on the 

09:17:40 

9 

second floor, which is adjacent to the Tower 

09:17:40 

10 

Building at Philip Morris. 

09:17:44 

11 

Q. This is in Richmond? 

09:17:44 

12 

A. This is in Richmond. 

17:52 

13 

Q. Do you maintain any files in your 

09:17:52 

14 

office? 

09:17:56 

15 

A. Yes, we maintain files, for instance 

09:17:58 

16 

on vendor disclosures, as an example. So we do 

09:18:00 

17 

maintain files. 

09:18:02 

18 

Q. When you say "we maintain," does 

09:18:04 

19 

someone else help you maintain those files? 

09:18:10 

2 0 

A. Well, I was speaking of scientific 

09:18:12 

2 1 

affairs. I can't speak to everyone's files, but 

09:18:18 

22 

I maintain files on vendor disclosures. Frank 

09:18:20 

23 

Daylor prior to me would have maintained files. 

09:18:22 

24 

Q. Are these files in your office? 

' 18:24 

25 

A. They are in a locked room across from 
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Williams - Highly Confidential - Trade Secret 
my office. 

Q. Do you keep any files physically 
inside your office? 

A. Not related to vendor disclosures. 

Q. But do you keep any other files 
within your office? 

A. Just general type files. Most of the 
files that are kept in my office, because we've 
been preoccupied with situations overseas, are 
related directly to overseas issues. 

Q. When you say "overseas issues," what 
do you mean by that? 

A. Such as producing or putting together 

ingredient lists for countries overseas. 

Q. Do you keep any files outside your 
office besides the files you mentioned in the 
locked room across from your office? 

A. Other than the locked room across 

from my office -- and again, there may be files 
on export situations inside -- in my desk area. 

So there are some files on export materials at my 
desk, which are not necessarily confidential 
files, at least at the same level of 
confidentiality that we lock up are. 
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Williams - Highly Confidential - Trade Secret 

Q. But do you keep any other files 
besides the files within the confines of your 
office and the files that are in the locked room 
across from your office? 

A. I can think of no other files that I 

keep other than in that room, or the ones that I 
mentioned beside my desk. 

Q. Do you have a secretary? 

A. We do not have a secretary in our 
general area. 

Q. Do you keep any lab notebooks? 

A. I have not kept any lab notebooks 

since I took over this job in 1987, I believe. 

Q. Do you know if the lab notebooks that 

you kept before 1987, whether those are contained 
in files somewhere in Philip Morris? 

A. Yes, I believe there are. 

Q. Do you know where they're kept? 

A. It's my understanding that the files 

themselves are kept in central file; that the 
physical notebooks may or may not be in central 
file, but copies of the notebooks are kept in 
central file. 

The physical notebooks were at one 


MANHATTAN REPORTING CORP. 


http://legacy.library.ucsf.e®a^dy#id[Q{iM^Wpyd<v. industrydocuments.ucsf.edu/docs/ysfl0001 


205B456029 


234 


03:21:06 
09:21:10 
09:21:12 
09:21:18 
09 : 21:22 
09 : 21:24 
09:21:26 
09 : 21:23 
09:21:30 
09:21:44 
09 : 21:46 
< 21:50 
09:21:52 
09:21:52 
09:21:54 
09 : 21:56 
09:21:56 
09:21:58 
09:21:53 
09:22:04 
09:22:06 
09:22:08 
09:22:12 

r 22:16 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Williams - Highly Confidential - Trade' Secret 
time kept by me, at least some of them, but 
during this case, these were all produced. I no 
longer have those notebooks. 

Q. Has your office, your immediate 

office, been searched for documents that are 
relevant to the issues in this case? 

A. Yes, it has. 

Q. When was the first time it was 

searched ? 

A. I would guess sometime -- I just -- 

maybe in the second quarter in 1994, would be my 
guess, sometime in that time period. 

Q. So that would be between April and 

June or April - - 

A. Something like that. 

Q. -- April and June of 1994? 

A. Something like that. It may be the 

third quarter, but I'll guess the second 
quarter. 

Q. At that time were the files both in 
your office and in the locked room across from 
your office thoroughly searched? 

A. That was the beginning of a long 
procedure to thoroughly search files resulting in 


MANHATTAN REPORTING CORP. 


http://legacy.library.ucsf.e®a^dy#id[Q{iM^Wpyd<v. industrydocuments.ucsf.edu/docs/ysfl0001 


2058456030 




2 3 5 


09:22:20 
09:22:24 
09 : 22:28 
09:22:30 
09:22:32 
09 : 22:34 
09:22:36 
09:22:36 
09:22:40 
09:22:44 
09 : 22:48 
i 22:50 
09:22:56 
09:23:00 
09:23:02 
09:23:04 
09 : 23:04 
09:23:14 
09 : 23:16 
09:23:18 
09:23:24 
09:23:26 
09:23:23 
f 23:32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2 1 
22 

23 

24 

25 


Williams - Highly Confidential - Trade Secret 
a gigantic redaction process, yes. 

Q. But focusing on the search process, 
it was first searched in you said the second or 
perhaps third quarter of 1994? 

A. Correct. 

Q. Did that search include both your 

office and the locked room across from your 
office? 

A. I believe there was a series of 

productions. I believe in the first case we 
produced -- I produced a box of documents 
relevant to the case. I can't remember the 
timing, but in subsequent searches we began to 
pull the vendor disclosures and things of that 
nature, more confidential information. 

Q. So did you personally conduct the 

search of your office? 

A. I conducted the search, and the 
attorneys also helped. 

Q. On how many other occasions has your 

office been searched for documents since the 
second quarter of 1994? 

A. Again, this would be a guess. 

Perhaps four, four times. 
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Williams - Highly Confidential - Trade Secret 

Q. Could you estimate the date of these 

later searches? 

A. When you say "later searches," you 

would mean like the last search or something like 
that ? 

Q. Let's start with the last search. Do 
you know the approximate date of the last time 
your office was searched? 

A. Gosh. It's actually been some time. 

I would say three or four months at least, 
maybe. 

Q. So in the last three or four months, 
since that last search, no one has searched your 
office or the locked room across from your office 
for documents relevant to this case? 

MR. NUNLEY: That's a different 
question, Steve, I believe. 

A. I have a terrible time -- 

MR. NUNLEY: Wait a minute, David. 

My computer is dead. 

MR. DUNNE: Let's go off the record. 

THE VIDEO OPERATOR: It is 9:24. We 

are off the record. 

(Discussion off the record.) 
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Williams - Highly Confidential - Trade Secret 

THE VIDEO OPERATOR: It is 9:25. We 

are on the record. 

MR. NUNLEY: Steve, my concern was -- 

my concern was that -- I guess 9:23:54, 

"Question: Let's start at the last search. Do 

you know the approximate date of the last time 
your office was searched?" And he said, "Three 
or four months at least." 

Your next question was, "So in the 
last three or four months since that last search 
no one has searched your office or the locked 
room across from your office for documents?" And 
I objected because I think it's a different 
question. 

Q. You may answer the question. 

A. To the best of my recollection, my 
documents were turned over -- all the documents 
that were felt to be relevant were turned over; 
that there apparently has been some documents 
turned over to ABC, but those were already 
produced to the.attorneys. 

And so the attorneys had them, and 
then if there were subsequent productions, they 
would have come from what was already turned 
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09:27:44 10 


Williams - Highly Confidential - Trade Secret 


09:27:10 2 


ove r. 


09:27:14 3 


Q. Philip Morris produced certain 


09:27:20 4 documents that according to a Philip Morris 

09:27:22 5 production log came from your files, and they 

09:27:26 6 produced these documents on July 20th, 1995. Was 

09:27:30 7 there any search of your office for documents 

09:27:36 3 from your files at any time during July of 1995? 


09:27:44 9 


July of 1995? 


09:27:48 11 


I don't recall. 


09:27:48 12 


Do you have a computer in your 


f 27:50 13 


office? 


09:27:52 14 


MR. NUNLEY: Well, I don't know if 


09:27:56 15 the witness is being hung up by the word "search” 


09:28:02 16 


or not, but -- I mean, I don't want to prompt 


09:28:02 17 


him, but 


09:28:06 18 


MR. DUNNE: I think you should just 


09:28:08 19 allow me to continue my questioning. 


09:28:08 20 


MR. NUNLEY: I don't think you're 


09:28:12 21 getting -- well, I don't know if the term 


09:28:18 22 


"search” 


well, I'll come back if I need to. 


09:28:26 23 


Do you use a computer in your office? 


09:28:28 24 


Yes, we do. Yes, I do. 


r 28:28 25 


Q. When you say "we," do you share a 
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Williams - Highly Confidential - Trade- Secret 
computer with others? 

A. Our computer -- we have computers 
that are accessible to our group and then we have 
a personal computer. 

Q. Do you maintain any files on your 

computer? 

A. We maintain -- I keep using that 

word. I maintain files concerning our 
disclosures to HHS, so in other words as our 
annual disclosure comes up, we keep files to keep 
track, help keep track of the ingredients we're 
using. 

Q. Do you keep any other types of 
computer files on your computer? 

A. There are files concerning, again, 
the international ingredient issues. All the 
files that I can think of are surrounded or 
around ingredient disclosures and lists. 

Q. Do you use your computer to draft 
letters ? 

A. I do not write very many letters at 

all. I don't remember drafting any letters, 
quite honestly. 

Q. Do you know if your computer has been 
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Williams - Highly Confidential - Trade Secret 
searched for files that would be relevant to this 
case ? 

Q. To the best of my ability I searched 
the computer. I don't think anyone else searched 
the computer. 

Q. Did you find any documents that you 
then turned over to the lawyers? 

A. Yes. The documents -- for instance, 
there was a document which was a recopy of the 
information that Mike Zimmermann gave us for the 
analysis, for instance, and that was produced. 

Q. Do you have E-mail on your computer? 

A. There is E-mail, but I don't use it. 

Q. So you don't have any E-mails? 

A. I can't think of any E-mails that I 

have, other than receiving messages to, there is 
going to be a meeting for this or a meeting for 
that. I don't respond on E-mail. 

Q. And you don't store any of the E-mail 
messages that you receive? 

A. No. Again, I'm not a computer jock. 
If they're stored there I don't know about them. 

Q. Do you know whether anyone has 
searched for E-mails that you might have received 
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Williams - Highly Confidential - Trade Secret 
that may be somewhere in the computer system? 

A. I don't think so, although if 

messages were sent, perhaps they were searched on 
somebody else's computer. I don't know. 

MR. DUNNS: I'll ask the reporter to 

mark this as Defendants Williams Number 16. 

(Williams Exhibit 16 for 
identification, one handwritten page, Carl 
Richter, dated 2/14/92.) 

MR. DUNNE: Document number PB 
170239, Philip Morris 2031286565. 

A. Okay. 

Q. Is this your handwriting? 

A. Yes, it is. 

Q. Who is Carl Richter? 

MR. NUNLEY: Asked and answered. 

Q. You may answer. 

A. Again, I don't know his exact title, 
but Carl Richter worked at IFF, and was -- he did 
a lot of traveling in the tobacco area, was 
involved with tobacco flavors. 

Q. Would he be knowledgeable about IFF 

sales of flavors to Philip Morris? 

MR. NUNLEY: Objection. Calls for 
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Williams - Highly Confidential - Trade Secret 
speculation. I don't know how this witness can 
testify as to what is in another person's head. 

Q. Based on your experience dealing with 

Mr. Richter, would he be knowledgeable about 
sales of flavors from IFF to Philip Morris? 

MR. NUNLEY: Same objection. Calls 

for speculation. 

Q. You may answer. 

A. It would be a guess. I'm not sure. 

I know we talked with him about flavors, but I 
don't know what his knowledge of the sale of 
flavors is. 

Q. But you've talked with him about 

flavors that IFF has sold to Philip Morris? 

A. That's correct. 

Q. Who is Paul Perreault? 

A. Obviously he's the senior account 

manager, based on what's written here. As I 
recall, this is the only time I ever met him. 

Q. Does he work for IFF? 

A. He worked at IFF at this time. 

Q. Who is Beth Williams? 

A. I wrote her name down, but I don't 
remember Beth Williams -- it must have been the 
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1 Williams - Highly Confidential - Trade Secret 

09:34:08 2 only time, if I met her at all, that I ever met 

09:34:10 3 her. It could be that she was mentioned, 

09:34:12 4 although I would guess that she would have been 

09:34:14 5 there based on the fact that her name is written 

09:34:14 6 there. 

09:34:16 7 Q. But you don't have any independent 

09:34:18 8 recollection of who she is? 

09:34:18 9 A. No, I don't. 

09:34:22 10 Q. Further down the page, next to "Spec 

09:34:26 11 group," it says "Dave." Do you know what Dave 
09:34:28 12 this refers to? 

r 34:30 13 A. This would refer to me. 

09:34:32 14 Q. Are these your notes? 

09:34:34 15 A. These are my notes. 

09:34:40 16 Q. QA, it says "Jane Lewis." Who is 

09:34:40 17 that? 

09:34:44 18 A. Right. Jane Lewis is a Ph.D. 

09:34:52 19 scientist that I believe at that time was -- I'm 

09:34:56 20 not sure of this but I believe at that time she 

09:34:56 21 may have been in charge of the QA lab. 


09:34:58 

22 

Q. 

What is 

QA? 


09:35:00 

23 

A . 

Quality 

assurance. 

09:35:02 

24 

Q. 

And that 

' s a 

lab at Philip Morris? 

r 35:06 

25 

A. 

It's an 
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at Philip Morris which 
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Williams - Highly Confidential - Trade Secret 
health, human services. We are responsible for 
what we sell. We may be checked at any time. 
Quick but efficient screen." 

Can you explain to me what 
conversation this refers to? 

A. This is actually a set of -- to the 
best of my recollection, this is a set of working 
notes that I took with me, when we must have made 
a visit to IFF. These are some points that I 
wanted to - - we wanted to bring up with IFF to 
make sure they understood where we were coming 
from. 

I believe this was during the period 
where specs, where specifications were being 
concluded with, in this case, IFF. 

Q. And was there a concern at that point 
that you did not know what you were adding to 
your products? 

MR. NUNLEY: Concern on David's 

part? 

Q. A concern on Philip Morris's part. 

A. As far as I know there was no 
concern. 

Q. It says here, "Must be sure what we 
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Willlams - Highly Confidential - Trade Secret 
are adding to our products." Was that a point 
you were making to IFF? 

A. It was just a reemphasis of the 

point . 

Q. When it says "Quick but efficient 
screen," what does that refer to? 

A. I'm not sure what that refers to. I 

don't remember at this time. 

Q. Below that it appears to read, 

"Develop W/ internal code to ensure 
confidentiality. Our direct material codes used 
by purchasing were internally coded by Frank's 
group. Identification of vendors were also 
masked. Specifications developed," then I can't 
read the next word, "by spec group ready to 
negotiate." 

Can you read the word or two words 
that I skipped? 

A. The second W slash would be "with," 
The word that's written badly, marked through, 
and then written badly again, is "blind." 

Q. Where it says "Ready to negotiate," 
what does that refer to? 

A. That would mean -- that would be 
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Williams - Highly Confidential - Trade Secret 
speaking to ready to negotiate the flavor 
specifications, which had recently been developed 
by Philip Morris. 

Q. So Philip Morris would develop 
specifications and then negotiate with the vendor 
such as IFF over those specifications? 

MR. NUNLEY: Well, objection to the 
extent it extends beyond IFF. I think the 
testimony at this point has been IFF - specific. 

A. Over a considerable length of time, 
Philip Morris developed specifications instead of 
just relying on the vendor specification. And at 
this point the specifications were concluded, and 
I believe we were delivering copies of the 
specifications for them to take a look at. 

Q. And did you do this with other 
vendors besides iff? 

A. As I recall, we did. 

MR. DUNNE: I'll ask the reporter to 

mark as Defendants Williams Number 17 a document 
numbered PB 170238, Philip Morris number 
2031286564. 

(Williams Exhibit 17 for 

identification, one handwritten page, Jake, 
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Williams - Highly Confidential - Trade Secret 
7/5/92.} 

Q. Have you seen this document before? 

A. Yes, I have. 

Q. When is the last time you reviewed 
this document? 

A. It could have been during the 

redacting process. 

Q. Can you, again, try to estimate when 
you last saw this particular document? 

A. You mean prior to the redaction 

process or during the -- 

Q. No, during the redaction process. 

A. I'm terrible with times. I'll guess 

four or five months ago. 

Q. Is this all your handwriting? 

A. Yes, it is. 

Q. There appears to be a list under the 
name Jake. Do you have any understanding what 
that list represents? 

A. I guess that during this time period 
this was a list of the compounded flavors that we 
were purchasing from IFF. 

Q. There's a column to the right with 
noes and yeses. Do you see that? 
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Trade- Secret 


.09 : 42:20 2 A. Yes, I do, 

09:42:22 3 Q. Do you have any understanding what 

09:42:22 4 the no and yes refer to? 

09:42:30 5 A. I believe that refers to flavors that 

09:42:34 6 are compounded flavors that contain a tobacco 

09:42:34 7 extract. 

09:42:35 8 Q. So wherever a "yes" appears, the 

09:42:40 9 flavor listed next to it contains tobacco 

09:42:40 10 extract; is that correct? 

09:42:46 11 A. Yes, that's my understanding. 

09:42:52 12 DIR Q. Underneath the list it appears to 

' 42:56 13 say, "Based on information from Jake Kawala, the 

09:43:00 14 following current code should contain detectable 
09:43:08 15 tobacco extracts." And then it lists 04-373, 

09:43:18 16 04-424, 04-426, 04-438, and 70-759, all next to 

09:43:20 17 the designation IFF. 

09:43:22 18 Is it your understanding that these 

09:43:28 19 five flavors contain tobacco extracts as of the 
09:43:30 20 date of these notes? 

09:43:32 21 MR. NUNLEY: Well, I'm going to 

09:43:34 22 object to the question, because I think the 

09:43:40 23 foundation needs to be laid. I believe that some 

09:43:42 24 of that's -- perhaps the majority are export only 

r *-3:42 2 5 flavors. 

MANHATTAN REPORTING CORP. ~~ 

ft 

http://legacy.library.ucsf.e®a^dy#id[Q{iM^W|^fv. industrydocuments.ucsf.edu/docs/ysfl0001 



2 5 0 


09 

43 

44 

2 

0 9 

43 

46 

3 

09 

43 

48 

4 

09 

43 

5 0 

5 

09 

43 

5 6 

6 

09 

43 

5 8 

7 

09 

44 

00 

8 

09 

44 

02 

9 

09 

44 

06 

10 

09 

44 

08 

11 

09 

44 

: 10 

12 

f 

44 

12 

13 

09 : 

44 

14 

14 

09 : 

44 

16 

15 

09 

44 

18 

16 

09 

44 

20 

17 

09 

44 

22 

18 

09 

44 

24 

19 




2 0 

09 

44 

: 28 

21 

09 

44 

: 54 

22 

09 

44 

00 

in 

23 

09 

45 

o 

o 

24 

C 

45 

: 02 

25 


Williams - Highly Confidential - Trade Secret 
A. I was going to say that this is 

improperly redacted. 

MR. DUNNS: This is a document that 

Philip Morris has produced to ABC. It has 
information in the document. And I think I'm 
entitled to ask this witness to explain this 
document as it's been produced to us. 

MR. NUNLEY: Well, then I take the 

position it was inadvertently produced. 

MR. DUNNE: You can take that 
position, but I'm going to ask this witness about 
the information. 

MR. NUNLEY: You can identify the 

codes that are international, and I'm going to 
instruct him not to answer beyond that. 

MR. DUNNE: You can instruct not to 
answer if you wish. 

Could you repeat my last question. 

MR. NUNLEY: I want to take a break. 

(Requested portion of record read.) 

MR. NUNLEY: I'm going to object 

unless the foundation question is asked whether 
they're export or domestic. 

MR. DUNNE: I'm sticking by my 
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Williams - Highly Confidential - Trade Secret 
question. You can instruct not to answer if you 
wish. 

MR. NUNLEY: Steve, I'm trying to 
help you out here. I don't mean to be 
difficult. And this goes back to the discussion 
we had yesterday. 

MR. DUNNE: This is information that 

appears in a document you've produced to us, and 
I'm asking him about the information that 
appears. 

MR. NUNLEY: And I've told you it was 

improperly redacted. You're not going to accept 
that representation? 

MR. DUNNE: No, I'm entitled to ask 
the witness about the information that you have 
produced to us. 

MR. NUNLEY: But I'm telling you it's 

improperly redacted. 

MR. DUNNE: I stand by my question. 

You can instruct not to answer if you wish. 

MR. .NUNLEY: I'm trying to work 

something out with you, but if you’re going to 
take that position, then on that question I will 
instruct him not to answer. 
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Williams - Highly Confidential - Trade Secret 
MR. DUNNE: Did you want to go off 

the record? 

MR. NUNLEY: No, we'll stay on the 

record. 

Q. Do you accept the instruction from 

counsel? 

A. Yes, I do. 

Q. Following that list there are what 

appear to be two more codes, 04-228 and 04-680. 
Next to that it appears to read, "From Tobacco 
Technology would contain Tobacco Technology." 

Have I read that correctly? 

A. Yes, you read that correctly. 

Q. Is Tobacco Technology a vendor that 
sells flavors to Philip Morris? 

A. Yes, they are. 

Q. The sentence that reads, "From 

Tobacco Technology would contain Tobacco 
Technology," the second reference to Tobacco 
Technology, would that appear to you to be a 
mistake? 

A. I don't remember what I meant by 

writing that down at the present time. I was 
looking at that. But -- I'm not sure what that 
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Williams - Highly Confidential - Trade Secret 
means . 

Q. Would you have intended to mean, 
"would contain tobacco extract"? 

MR. NUNLEY: The witness -- you've 
asked and answered the question. He says he has 
no present recollection. 

MR. DUNNE: This is a different 

question. 

Q. Would you have intended to mean, 
"would contain tobacco extract"? 

A. Again, I'm going to say right up 

front that this is improperly redacted, and that 
we're getting into export flavors again. 

Q. Again, if you could answer my 
question, would you have intended to mean "would 
contain tobacco extract" when you wrote this? 

A. I could have meant that. 

Q, Did you mean to write that? 

A. I can't remember if I meant to write 

that or not. But X could have meant to write 
that. 

Q. And would that be consistent with the 
other information you see on this page? 

MR. NUNLEY: I'm going to -- I think 
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2 5 4 

Williams - Highly Confidential * Trade Secret 
that calls for speculation. He tells you that he 
doesn't have a present recollection of what he 
meant, St eve. 

MR. DUNNE: The witness has testified 
that he's the author of these notes. I’m asking 
whether - - he said he might have intended tobacco 
extracts. And I'm asking whether that's 
consistent with the other information on this 
page . 

MR. NUNLEY: He has told you -- I 
don't understand what you mean; "consistent 
with." He's told you he doesn't have a present 
recollection whether he meant that or not. He 
says that he could have. 

A. I'll stay with "I could have." 

Q. But would that be consistent with the 

rest of the information on this document? 

MR. NUNLEY: Objection as to form. I 
don't know what you mean by "consistent with." 

A. Explain what you mean by 

"consistent. " 

Q. You've testified that the column of 
noes or yeses referred to whether these flavors 
contain tobacco extract; is that correct? 
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Williams - Highly Confidential - Trade Secret 

A. Yes . 

Q. Then there's a line, two lines which 
say, "Based on information from Jake Kawala, the 
following current codes should contain detectable 
tobacco extracts." Then there are five codes 
listed from IFF. And then there are two codes 
listed from Tobacco Technology. 

My question is, is it consistent with 
the rest of this information on this document, 
which appears to be concerned with flavors that 
contain tobacco extract, that the two -- that the 
end of this line which now reads "would contain 
Tobacco Technology," was intended to mean "would 
contain tobacco extract"? 

MR. NUNLEY: Objection. The witness 
has said he doesn't have a present recollection 
other than what he's testified to. 

A. It could mean that. It could mean 

tobacco extracts. 

Q. But you don't have any recollection 
whether that's what it does mean? 

A. I just don't know exactly -- it could 

have been I was called away as I was writing this 
sentence. I just don't recall. 
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DIR Q. Do you know whether these two codes 
listed, 04-228 and 04-680, c on tain tobacco 
ext ract ? 

MR. NUNLEY: Objection. And at this 
point I would like to make a record to support my 
objection. Mr. williams, go forward, 228 and 
04680. To your knowledge are these flavors used 
solely in export cigarettes, or in flavors used 
for export? 

THE WITNESS: Yes, they are. 

MR. NUNLEY: And of the DM codes 
listed by IFF, other than 04-426, are these 
solely -- are these flavors solely used in 
cigarettes made for export or in flavors made for 
export ? 

THE WITNESS: That's a misstatement. 
Other than 04-424. 

MR. NUNLEY: Thank you. But 04-373, 
04-426, 04-438 and 70-759 are used solely in 

cigarettes or flavors for export; is that 
correct? 

THE WITNESS: That's correct. 

MR. DUNNE: Could you read back my 
last question, please. 
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Williams - Highly Confidential - Trade Secret 

(Requested portion of record read.) 

MR. NUNLEY: Same objection. 

Instruction not to answer. 

Q. Do you accept the instruction not to 
answer? 

A. Yes, Ido. 

Q. Of the six codes that Mr. Nunley just 
referred to -- I'm sorry -- yes, the six codes 
that Mr. Nunley just referred to, directing your 
attention to those six codes, would those flavors 
have been sold to Philip Morris by a vendor 
located in the United States and the flavor 
delivered to Philip Morris in the United States? 

MR. NUNLEY: Objection. Compound. 

MR. DUNNE: I'll break it up. 

Q. Would those six flavors have been 

sold by a vendor located in the United States? 

MR. NUNLEY: Still compound. It'S 

the six flavors, Steve. 

MR. DUNNE: Let's go one by one. 

Q. Flavor 04-373, is that a flavor sold 
by a vendor located in the United States? 

A. Yes, it is . 

Q. Flavor 04-426, is that a flavor sold 


i 
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Williams - Highly Confidential - Trade Secret 
to Philip Morris by a vendor located in the 
United States? 

A. Yes, it is . 

Q. Flavor 04-438, is that a flavor sold 

to Philip Morris by a vendor located in the 
United States? 

A. Yes, it is. 

Q. Flavor 70-759, is that a flavor sold 

to Philip Morris by a vendor located in the 
United States? 

A. Yes. 

Q. Flavor 04-228, is that a flavor sold 

by a vendor located in the United States? 

A. Yes. 

Q. Flavor 04-680, is that a flavor sold 

by a vendor to Philip Morris and the vendor is 
located -- excuse me. Is that a flavor sold to 
Philip Morris by a vendor located in the United 
S tates ? 

A. Yes, it is. 

Q. Directing your attention to flavor 

04-228, is that a flavor that Philip Morris would 
have received in the United States? 

A. I'm not sure I understand what you 
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Williams - Highly Confidential - Trade- Secret 
mean by that. Would have received -- you mean -■ 
Q. Would the vendor have delivered 

flavor 04-228 to a Philip Morris facility in the 
United States? 

A. Yes. 

Q. Is the same true for 04-680? 

A. The same would be true. 

Q. Would the same be true for 04-373? 

A. Yes. 

Q. Would the same be true for 04-426? 

A. Yes. 

Q. Would the same be true for 04-438? 

A. Yes. 


Q. Would the same be true for 70-759? 


09:54:16 16 


A. Yes. 


09:54:26 17 


MR. NUNLEY: We'll take a break if 


09:54:28 18 you would like to 


09:54:30 19 


MR. DUNNE: Let me ask one more 


09:54:30 20 question. 


3 0 21 


MR. NUNLEY: I would like to take a 


09:54:32 22 


break 


09:54:32 23 


MR. DUNNE: We'll take a break. 


09:54:34 24 


THE VIDEO OPERATOR: It is 9:54. We 


r 54:36 25 


are off the record. 
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1 Williams - Highly Confidential - Trade Secret 

10:13:26 2 Q. Do you know what PMS stands for? 

10:13:30 3 A. That would be -- that would stand for 

10:13:36 4 Philip Morris Europe. 

10:13:40 5 DIR Q. Does IFF deliver flavors to Philip 

10:13:44 6 Morris in Richmond that are then sent to Philip 

10:13:44 7 Morris Europe? 

10:13:46 8 MR. NUNLEY: I'm going to object. If 

10:13:50 9 those flavors are solely for export cigarettes or 

10:13:54 10 for use in export product, it's outside the scope 

10:13:58 11 of discovery. Steve, if you're going to persist 

10:14:00 12 in this, I think we're going to have to get a 

14:00 13 ruling. 

10:14:02 14 MR. DUNNE: I'm just asking a 

10:14:06 15 question based on the document that has been 

10:14:10 16 produced to us. And I think this helps lay the 

10:14:14 17 foundation for our disagreement, as a matter of 

10:14:20 18 fact. I'm asking whether flavors that Philip 

10:14:26 19 Morris Europe uses are delivered to Philip Morris 

10:14:30 20 by IFF in the United States. 

10:14:30 21 MR. NUNLEY: How does that lay a 

10:14:32 22 basis for our dispute? 

10:14:34 23 MR. DUNNE: I think that that goes to 

10:14:40 24 whether it is relevant for us to inquire further 
? 14:42 25 into this information. 
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1 Williams - Highly Confidential - Trade Secret 

10:14:46 2 MR. NUNLEY: On what basis? How is 

10:14:46 3 it relevant? 

10:14:50 4 MR. DUNNE: It shows that these 

10:14:54 5 flavors originate in the United States and they 

10:14:56 6 were delivered to Philip Morris in the United 

7 States. 

10:14:56 8 MR. NUNLEY: But you don't disagree 

10:15:00 9 they're for export product or for use overseas? 

10:15:02 10 MR. DUNNE: I don't know whether they 

10:15:04 11 are or not. I'm trying to lay a foundation and 
10:15:06 12 find out whether that in fact happens. 

15:10 13 MR. NUNLEY: Well, I can't -- I mean, 

10:15:12 14 I think that's an improper way to lay the 

10:15:18 15 foundation. If he knows whether this, the flavor 

10:15:24 16 redacted, is a flavor solely for export, then 

10:15:28 17 that to me would be the proper foundation. 

10:15:28 18 MR. DUNNE: Can you read back my 

10:15:30 19 prior question. 

10:15:32 20 (Requested portion of record read.) 

10:15:43 21 MR. NUNLEY: I'm going to object 

10:15:52 22 because I think by definition that's for export. 

10:15:58 23 I instruct him not to answer. 

10:16:00 24 Q. Do you accept the instruction? 

16:0025 A. I do. 
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Williams - Highly Confidential - Trade Secret 

Q. Do you see near the middle of the 
page it says, "4:10 p.m., call for Carl Richter," 
then it appears to say "Carl" or "call said," and 
then "TOB product flavors, U.S. law cannot take 
tobacco extracts. Food and beverage 
administration, 77-78, cannot make food where you 
make tobacco." 

Have I read that correctly? 

A. Yes. 

Q. Could you explain to me what this 

writing refers to? 

A. I believe this refers to the fact 

that Carl was saying that the flavors -- I'm not 
sure if he was talking about the flavors that 
contain tobacco extracts or the tobacco extracts 
themselves that are used in the flavors, were 
kept separate from the food part of IFF. And so 
that's what I understand. 

Q. When it says "U.S. law cannot take 

tobacco extracts," what's your understanding of 
that? 

A. Probably poorly stated, but I meant, 

again, that this was suggesting that they kept 
the food part of their business separate from the 
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Williams - Highly Confidential - Trade. Secret 
tobacco part of their business. 

Q. So was it your understanding that 
they kept tobacco extracts in the United States? 

A. Based on this it's my understanding 
that the tobacco extracts that would be used in 
compounded flavors perhaps came from Holland. 

Q. They were manufactured by IFF in 
Holland; is that your understanding? 

MR. NUNLEY: I'm going to object to 

this line of questioning because I think it's 
based on hearsay. 

MR. DUNNE: I'm asking for his 
understanding based on whatever knowledge he has. 

MR. NUNLEY: Well, I think you need, 
David, you need to describe the basis for your 
knowledge in answering the question. If it's 
something someone else has told you then you need 
to say that. 

A. It's definitely something someone 
else has told me. From the fact that -- I think 
in passing conversation -- see, I can't even 
remember if they were talking about tobacco 
extracts or the flavor itself. 

So beyond knowing that tobacco 
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Williams - Highly Confidential - Trade Secret 
extracts that go into flavors were somehow 
involved with Holland, that's all I know. 

0. Where it says food and beverage 
administration, 77-78, cannot make food where you 
make tobacco, do you know what that's a reference 
to? 

A. Maybe Carl was saying there that you 
can't have food processing and tobacco processing 
in the same area, and maybe that's the range of 
the regulation that refers to that. 

Q. The numbers 77-78? 

A. Yes. I'm not sure. Other than that, 
it's maybe some sort of a regulation or 
something. I'm not sure. 

Q. A little bit further down towards the 
left it says, "Formulas, European brands." 

A. Yes. 

Q. Is that a reference to Philip Morris 

European brands? 

A. I don't remember. 

Q. Below that it says, "Tobacco 

resinoids, tobacco volatile work done in 
Holland." Do you know what that refers to? 

A. Again, this would be references from 
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Williams - Highly Confidential - Trade Secret 
Carl Richter in talking with him, that perhaps 
they were talking about maybe a flavor they 
wanted to make for Philip Morris. Something like 
that. I'm not sure. I don't remember. 

Q. A flavor that would have contained 
tobacco resinoid, which is a tobacco extract? 

A. First of all, I don't know that 
tobacco resinoid is a tobacco extract. But -- it 
could be that it was a flavor he was talking 
about. I'm not sure. 

Q. What's your understanding of the 
phrase "Tobacco volatile work"? 

MR. NUNLEY: What is his recollection 
of what Mr. Richter told him? 

MR. DUNNE: That's not my question. 

Q. My question is, what is your 

understanding of the phrase "Tobacco volatile 
work. B 

A. Unfortunately I don't remember. I 
don't have any recollection of tobacco volatile 
work. 

Q. A little further down next to 2 it 

says, "Carl will check and see if compounded 
flavors can be prepared in U.S. It depends on 
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whether tobacco extracts, resinoids, et cetera 
are involved." 

Did you ask Carl Richter or did 
Philip Morris ask IFF, to put it more generally, 
did Philip Morris ask IFF to see whether 
compounded flavors containing tobacco extracts 
could be produced in the United States? 

A. I'm not sure what that statement 

means. It could have been that we were checking 
to see if the flavors that were made in Holland 
could be made in the U.S. But I don't recall for 
sure. 

Q. Why would Philip Morris want IFF to 
produce flavors in the United States rather than 
overseas ? 

MR. NUNLEY: Well, I would object to 
that because I think it calls for speculation. 

It assumes -- he said he didn't know one way or 
the other. And your question assumes that that 
was the case, that Philip Morris did want to see 
that. 

Q. You may answer the question. 

A. My answer is that I don't know why we 
would be interested in having them made in the 
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Williams - Highly Confidential - Trade Secret 
U.S. versus Holland. I have no idea. 

MR. DUNNE: I'll ask the reporter to 

mark as Defendants Williams Number 19 a document 
numbered PB 170230, Philip Morris number 
2031286556. 

(Williams Exhibit 19 for 

identification, one handwritten page, 3/10/93, 
"Called Jake K. " ) 

Q. Is this your handwriting? 

A. Yes, it is. 

0- Are these notes of conversations you 
had with Jake Kawala at IFF? 

A. Yes, they are. 

Q. Next to what appears to be a date, 
3/24/93, does that refer to March 24, 1993? 

A. Yes, it would be. 

Q. It appears to say, "Existing stock 

depends on Holland's use rate of existing 
stocks. Jake said all of our flavors which 
contain tobacco extracts preserved with sodium 
benzoate have been shown that they may be made 
without sodium benzoate, so this would 
effectively remove sodium benzoate. Catch: IFF 
Holland indicated they would have to use all 
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1 Williams - Highly Confidential - Trade- Secret 

10:24:38 2 existing tobacco extract stocks before they would 

10:24:44 3 make NA benzoate free." 

10:24:48 4 Do you know what this passage refers 

10:24:48 5 to? 

10:24:50 6 MR. NUNLEY: Objection as to form. 

10:24:54 7 A. This is in reference to the removal, 

10:24:58 8 again, of sodium benzoate. Apparently in the 

10:25:02 9 case of IFF, the products that contain sodium 

10:25:06 10 benzoate or some products that contain sodium 

10:25:10 11 benzoate, being flavors that contain sodium 

10:25:14 12 benzoate, may have also contained tobacco 

: 25:14 13 extracts. 

10:25:20 14 Q. As of March 24th, 1993, had you -- 

10:25:24 15 had Philip Morris indicated to IFF that it should 

10:25:28 16 remove tobacco extract from the flavors it sold 

10:25:30 17 to Philip Morris? 

■10 : 25:3 2 18 A. As of March 24th, 199 3 ? 

10:25:32 19 Q. Right. 

10:25:3220 A. No. 

10:25:38 21 Q. Where it refers to "IFF Holland 

10:25:42 22 indicated they would have to use up all existing 
10:25:44 23 tobacco extract stocks before they would make NA 
10:25:48 24 benzoate free," is that a reference to continuing 
25:54 25 to make sodium benzoate free tobacco extract? 
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Williams - Highly Confidential - Trade Secret 

A. It would indicate that the flavors 
that contain tobacco extracts that they had on 
hand still contained sodium benzoate. And I 
guess based on this statement, IFF -- again, this 
is a guess -- is bucking at the fact that they 
may have to dump these flavors if they were going 
to get rid of sodium benzoate. 

So this was a discussion around 
removing sodium benzoate. 

Q. At the very bottom it appears to say, 
"Reemphasize to Jake we want NA benzoate out of 
flavor by end of 1993. We will begin process to 
accomplish this." 

Why did you want sodium benzoate out 
of the IFF flavors by the end of 1993? 

MR. NUNLEY: I believe it's been 

asked and answered, but you can answer it. 

A. Because at this point in time I 
believe IFF was still the only vendor that was 
still using sodium benzoate and we wanted to get 
that out so we could take it off our ingredient 
list. 

Q. And why in particular the emphasis on 

the end of 1993? 
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Williams - Highly Confidential - Trade Secret 

A. Because the way our list is produced, 
the information is based on what you have in your 
product by the end of the year, when you report 
to HHS. 

MR. DUNNE: I ask the reporter to 

mark as Defendants Williams Number 20 a document 
numbered PB 170264, Philip Morris 2031286590. 

(Williams Exhibit 20 for 
identification, one handwritten page, "IFF 
formulas we have, 4/16.") 

Q. Have you seen this document before? 

A. I have seen this document before. 

Q. Do you know whose handwriting this 

is? 

A. I believe this is Cheryl Comes's 

handwriting. 

Q. And you testified earlier Cheryl 

Comes works in purchasing; is that correct? 

A. Yes. 

Q. It appears to be a list of DM codes 

with a title at the top saying, "IFF formulas we 
have." Is that correct? 

A. That's correct. 

Q. Could you explain what this list 
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Williams * Highly Confidential - Trade Secret 
represents? 

A. This would be an update from 

purchasing of the current formulas from IFF that 
we had been purchasing during that time period. 

Q. And by "formulas" do you mean direct 
material code? 

A. Yes, direct material code. 

Q. Do any of these, any of the 

unredacted direct material codes that appear on 
this list contain tobacco extract? 

A. Yes. 

Q. Which ones? 

A. 04-364 and 04-424. 

MR. DUNNS: I ask the reporter to 

mark as Defendants Williams Number 21 a document 
numbered PB 170265, Philip Morris number 
2031286591. 

(Williams Exhibit 21 for 

identification, one handwritten page, "IFF 
additional formulas needed," 4/16/93.) 

A. Okay. 

Q. Have you seen this document before? 

A. I may have, but I don't remember it. 

Q. Whose handwriting -- do you recognize 
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Williams - Highly Confidential - Trade Secret 
the handwriting on this document? 

A. It would be a guess at this point. 

I'm not sure -- again, it would be a guess. 

Q. Would this be Cheryl Comes's 
handwriting? 

A. It could be. But it also could be 

someone else's, too. 

Q. At the top it aappears to say, "IFF 
additional formulas needed." And again, is a 
list of flavors; is that correct? 

A. Yes, this is a list of direct 
material flavors. 

Q. What does it mean when it says 
"Additional formulas needed"? 

MR. NUNLEY: Objection. If it's not 
his document, Steve, I think it calls for 
speculation on his part as to what it means. 

MR. DUNNE: I think it's been 
represented to us that this document comes from 
his files. I'm asking him about -- 

MR. NUNLEY: That doesn't change the 
fact he didn't draft it. And I think you can ask 
him in his mind what he understands, what his 
understanding is. I don't think you can ask him 
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Williama - Highly Confidential - Trade Secret 
to interpret the document. 

Q. What's your understanding of the 
phrase "IFF additional formulas needed"? 

A. It would be speculation. Perhaps 
someone was asking for additional information for 
purchasing or something like that. But it's a 
total guess. 

Q. On the third line it says, "We need 

disclosures prior to March 1986. No changes 
between 1981 to 1986." 

Are you aware of any effort by Philip 
Morris to ask for ingredient disclosures prior to 
March 1986? Ingredient disclosures from IFF. 

MR. NUNLEY: Excuse me. Do you mean 
to ask for the disclosures in the time frame 
prior to '86, or to subsequently ask- for 
disclosures at a later date that predated 1986? 

MR. DUNNE: To subsequently ask for 
disclosures that predated March 1986. 

A. This is a tricky question. Let me 
make sure I understand. 

Q. Okay. 

A. What you're saying is, was there an 

effort made to get formulas that predated this 
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1 

Williams - Highly Confidential - Trade Secret 

10:34:28 

2 

time period? 

10:34:30 

3 

Q. I guess what I'm saying, this 

10:34:36 

4 

document appears to be dated March 16th, 1993? 

10:34:36 

5 

A. Yes. 

10:34:40 

6 

Q. And I'm asking whether, about this 

10:34:44 

7 

time period of 1993, was there.an effort by 

10:34:48 

8 

Philip Morris to obtain from IFF ingredient 

10:34:52 

9 

disclosures for flavors IFF had provided to 

10:34:54 

10 

Philip Morris prior to March of 1986. 

10:34:56 

11 

MR. NUNLEY: Just a second, please. 

10:35:04 

12 

Do you understand the question? 

35:08 

13 

THE WITNESS: I'll answer the 

10:35:10 

14 

question, but I'll put words to the answer. 

10:35:10 

15 

Maybe that will help. 

10:35:10 

16 

Q. Please. 

10:35:14 

17 

A. I know that Philip Morris did make an 

10:3 5:2 0 

18 

effort to get previous formula disclosures for 

10:35:24 

19 

earlier -- for earlier formulas. So we made an 

10:35:28 

20 

effort to go back and do that. If that's what 

10:35:28 

21 

your question is. 

10:35:32 

22 

Q. That is what my question is. These 

10:35:36 

2 3 

would be formulas for a specific DM code? 

10:35:42 

24 

A. Yes. We would -- as I recall, this 

35:46 

25 

was driven by someone other than myself. But we 
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Williams - Highly Confidential - Trade Secret 


10:35:43 2 


would aak for disclosures for formulas that we 


10:35:50 3 have used in the past from that particular 


10:35:52 4 


vendor 


10:35:54 5 


Q. You referred to it being driven by 


10:35:56 6 someone other than yourself. Who would that be? 


10:35:58 7 


A. Well, I was working for Frank Daylor 


10:35:58 8 


at that time 


10:36:02 9 


And do you have any understanding why 


10:36:06 10 Philip Morris was asking for these previous 


10:36:06 11 


disclosures? 


10:36:16 12 


As I recall, just for historical 


36:26 13 purposes, to -- this gets into situations where 
10:36:32 14 we need information because it's been requested 
10:36:34 15 based on maybe even litigation or something of 

10:36:36 16 that nature. And if we had to go back and do 


10:36:40 17 


calculations based on earlier formulas we would 


10:36:44 18 


have to have the information. 


10:36:46 19 


Q. Did someone request information on 


10:36:52 20 IFF flavors purchased by Philip Morris before 


10:36:52 21 


1986? 


10:36:56 22 


I'm sorry. Repeat that, please. 


10:36:58 23 


Q . Did someone request information on 


10:37:00 24 IFF flavors purchased by Philip Morris before 


: 02 2 5 


19 86 ? 
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Williams - Highly Confidential - Trade Secret 

A. Yes, we asked for disclosures that 
would have been prior to 1986. 

Q. How far back did your request go? 

A. As I recall, we tried to go back as 

far as we could with the vendor companies, 
depending on their records. 

Q. Did you ask all vendors for this type 
of information or just IFF? 

MR. NUNLEY: Well, I think there's a 

middle ground, too, when you say all or just 
IFF. Or some subgroup less than all. 

A. I believe we've tried to be 

comprehensive and ask all our vendors that sold 
us compounded flavors; of course, assuming they 
were still in business. 

Q. And did you ask IFF for historical 
information on all the flavors it had sold to 
Philip Morris? 

A. I believe we did. 

Q. All the compounded flavors? 

A. I believe we did. 

Q. Down near the bottom it says, 

"Tobacco flavor," there's a redaction -- 

MR. NUNLEY: Excuse me. 21 or 20? 
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Williams - Highly Confidential - Trade Secret 
MR. DUNNE: I'm on 170265, PB 

170265 . 

MR. NUNLEY: Exhibit 21? 

MR, DUNNE: Exhibit 21, sorry. 

Q. It says, "Tobacco flavor." In there 

is a redaction, "Menthol type, we need the 
formula prior to 10/86." Is this a reference to 
the same effort? 

A. Yes. This would have been -- because 
of the redaction, this would have been an export 
flavor. 

Q. But this effort was not limited to 

flavors that contain tobacco extract; is that 
correct? 

A. That's correct. 

MR. DUNNE: I'll ask the reporter to 

mark as Defendants Williams Number 22 a document 
numbered PB 170263, Philip Morris number 
2 03 12 86589 . 

{Williams Exhibit 21 for 

identification, one handwritten page, current 
IFF, 4/16/93.) 

Q. Is this your handwriting? 

A. Yes, it is. 
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10:40:14 2 Q. This appears to be a list of DM 

10:40:16 3 codes. Some of them are marked "Should ask 

10:40:20 4 for." Others are marked "Need to ask for." Do 

10:40:22 5 you have any understanding what the notation 

10:40:24 6 "Should ask for" refers to? 

10:40:34 7 A. This would have been, to the best of 

10:40:38 8 my recollection, would have been an updating, 

10:40:46 9 again, of IFP flavors, and I believe what that 

10:40:50 10 refers to, the first four DM codes refers to that 

10:40:52 11 we now purchase these particular flavors from 

10:40:56 12 IFF, so when we get around to doing our 

41:00 13 ingredient list, we'll need to ask IFF for this 

10:41:02 14 information on these ingredients or ask for 

10:41:02 15 disclosure. 

10:41:06 16 Q. And by "this information" you mean 

10:41:10 17 flavor by flavor ingredient disclosure; is that 
18 correct? 

10:41:12 19 A. It would -- the way that we ask for 

10:41:20 20 ingredient information from IFF is if we were to 

10:41:24 21 be purchasing aroma chemicals from IFF, 

10:41:26 22 individual chemicals, we would list those 

10:41:28 23 separately. 

10:41:30 24 If we were asking for compounded 

" 41:34 25 flavor formulas, they would all be lumped 
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10:41:36 2 together into one list. 

10:41:38 3 Q. And you would get a composite 

10:41:38 4 ingredient list? 

10:41:40 5 A. A composite ingredient list. 

10:41:42 6 DIR Q. And the reference to "need to ask 

10:41:42 7 for"? 

10:41:48 8 A. Would mean that whatever this list 

10:41:48 9 was referring to -- I'm sorry. 

10:41:50 10 MR. NUNLEY: I'm going to object. 

10:41:52 11 David, based on the redactions at the "need to 

10:41:54 12 ask for," would those be export only flavors, or 
41:58 13 flavors used in cigarettes manufactured for the 
10:42:00 14 export market? 

10:42:00 15 THE WITNESS: Yes. 

10:42:04 16 MR. DUNNE: I'm trying to understand 

10:42:08 17 this document. It has two very similar phrases, 

10:42:10 18 "should ask for" and "need to ask for." I would 

10:42:12 19 like to understand the difference between the 
10:42:12 20 phrases. 

10:42:14 21 MR. NUNLEY: Well, the witness has 

10:42:16 22 said, Steve, that the "need to ask for" relates 
10:42:18 23 only to export flavors. 

10:42:20 24 MR. DUNNE: It has not been redacted 

42:24 25 and I would like to -- I'll stand by my 
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Williams - Highly Confidential - Trade. Secret 
question. You can instruct if you wish. 

MR. NUNLEY: I'll instruct him not to 

answer. 

Q. Do you accept the instruction? 

A. Yes, Ido. 

MR. DUNNE: I'll ask the reporter to 

mark as Defendants Williams Number 23 a document 
numbered PB 170276 through 282, Philip Morris 
number 2031286602 through 6608. 

(Williams Exhibit 23 for 
identification, Questions, IFF history, 4/19/93.} 

Q. Have you seen this document before? 

A. Yes, I have. 

Q. The first page, PB 170276, is that 
your handwriting? 

A. Yes, it is. 

Q. Could you describe to me the 
information listed on this page? 

A. In asking for historical formula 

information, this looks like a listing of the 
history of this particular flavor. For instance, 
early on at some time it was called 04-209 from a 
Philip Morris perspective. After a while a 
revision apparently had taken place and the code 
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Williams - Highly Confidential - Trade Secret 
changed to 04-364. 

And sometime later in history, the 
code changed again to 04-424. 

Q. The first entry of the list appears 

to be dated July 1991. And then the second entry 
appears to be September 1975. Do you have any 
understanding whether July 1991 is a mistake? 

A. I would have to read this letter in 

full. But my guess is it may be a mistake. 

Q. Do you have any understanding what 
date it should have read as? 

A. Based on the content of the letter 
that follows, it looks like 1971. 

Q. Is this flavor a flavor that contains 
tobacco extract in all of its incarnations, as 
displayed on this sheet? 

MR. NUNLEY: Objection as to form. 

You mean -- I think the appropriate term, Steve, 
would be its revisions. 

Q. In all the revisions indicated on 

this form, did this particular flavor contain 
tobacco extract? 

A. Based on the formula disclosures we 

received from IFF, yes. 
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Williams - Highly Confidential - Trade Secret 


10:47:16 2 


The fourth entry next to September 


10:47:22 3 1989, 04-364, there's an arrow and it says, 


10:47:26 4 


"Formula received." what does that refer to? 


10:47:30 5 


A. That meant that we had actually 


10:47:36 6 received a quantitative formula for 04-364, 


10:47:38 7 


Q. And what do you mean by "a 


10:47:38 8 quantitative formula"? 


10:47:42 9 


A formula where all of the 


10:47:44 10 ingredients are listed that are used in that 
10:47:46 11 particular compounded flavor and the amounts of 

10:47:50 12 each of those ingredients in the formula. 


52 13 


Q. How would the amounts be specified? 


10:47:54 14 


If it were, it was in percentage. 


10:47:56 15 


Q. Any particular percentage or a range 


10:47:58 16 of percentages? 


10:48:00 17 


A. In this particular case it would be 


10:48:02 18 an exact percentage. 


10:48:06 19 


So does this indicate that -- strike 


10:48:16 20 that. Was the first time -- was September 1989 
10:48:20 21 the first time Philip Morris received a formula 


10:48:22 22 


for this flavor -from IFF? 


10:48:32 23 


Probably in September of 1989, the 


10:48:36 24 


information on the 04-364 would have been in the 


:4 0 25 form of being part of a composite list. 
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Williams 


Highly Confidential - Trade Secret 
From looking at this list, can you 


10:48:44 2 Q. 

10:48:50 3 testify as to the first time Philip Morris 

10:48:54 4 received from IFF a quantitative formula for this 

10:48:56 5 flavor as you have described it? 

10:49:00 6 A. It would be a guess on my part. 

10:49:02 7 Q. Do you know based on your other 

10:49:06 8 knowledge when the first time such a formula 

10:49:08 9 ingredient list was disclosed? 

10:49:10 10 A. Again, it would be a guess on my 

10:49:12 11 part. 3ut I believe those formulas were turned 

10:49:16 12 over and dated. So the date that was on the 

: 49:20 13 formula when we received it would be the day. 

10:49:20 14 MR. NUNLEY: David, when you say 

10:49:22 15 "turned over," do you mean produced in the 
10:49:22 16 case? 

10:49:24 17 A. That's what I meant. Produced in the 

10:49:26 18 case. Excuse me. 

10:49:26 19 Q. Do you have a general idea of when 

10:49:30 20 the first -- 

10:49:32 21 A. Based on the letter, exact 

10:49:36 22 quantitative formula may not have -- we may not 
10:49:40 23 have received one until sometime in 1992. 

10:49:44 24 Q. At the bottom of this list it says, 

: 49:46 25 "Need additional history, see letter dated 
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Williams - Highly Confidential - Trade Secret 
8/25/92." What additional history does that 
refer to? 
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A. It probably refers to the history we 

received in this letter, telling the 
chronological steps that IFF went through with 
the revisions . 

Q. The second to last entry on the list 

appears to say, under the entry "Dirty source," 
"removal" or "removed. 11 Do you know what that 
refers to? 

A. Let me refer to the letter. 

Q. Please. 

A. Okay. I think in this case, I guess 

we're referring to BHT as dirty. It looks like 
that this is, again, a BHT issue. And so it 
apparently was cleared up at that time. 

Q. Why would you call BHT a dirty 

source? 

A. Because the only reason -- the only 
thing I can think of is we just did not want to 
have BHT in our product. 

Q. Referring again to the letter, I 

guess it would be the third page, PB 170278. 

A. I'm sorry, 170278? 
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Williams - Highly Confidential - Trade Secret 

Q. Yes. 

A. Okay. 

Q. This appears to be a history of this 

particular flavor as described in the letter from 
IFF to Philip Morris; is that correct? 

A. Yes, that appears to be so. 

Q. Towards the bottom, the fourth 

paragraph from the bottom, it says, "In January 
of 1982, Kentucky tobacco extract was replaced 
with Oriental extract, changing the description 
to G 3501449, Virginia tobacco flavor, R2 PM code 
04 - 209 ." 

Do you have any understanding as to 
why in January of 1982 Kentucky tobacco extract 
was replaced with Oriental extract in this 
flavor? 

A. I have no idea. 

Q. Two more paragraphs down, it reads, 

"The formula G 3501449, Virginia tobacco flavor, 
was originated in July of 1971." 

A. Yes. 

Q. Does this indicate to you that Philip 

Morris has bought this product from IFF since 
July of 1971? 
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10:52:43 2 MR. NUNLEY: I think that calls for 

10:52:50 3 speculation at this point. 

10:52:52 4 A. That definitely would be 

10:52:54 5 speculation. Without checking some records, I 

10:52:56 6 wouldn't know for sure. 

10:52:58 7 Q. What records would you need to check 

10:53:00 8 to find out when Philip Morris first bought this 

10:53:00 9 flavor? 

10:53:04 10 A. I believe I would have to check 

10:53:06 11 records that we've actually produced in the 
10:53:06 12 case. 

53:03 13 Q. Could you describe those records? 

10:53:16 14 A. This information would probably be in 

10:53:24 15 brand formulas. I mean, in fact, where you would 

10:53:26 16 have a description of the aftercuts and the 

10:53:30 17 precuts, the hurley spray, the hurley tops, 

10:53:32 18 ingredient information contained in the primary 

10:53:34 19 brand formula, I believe. 

10:53:36 20 Q. So you believe there would be a brand 

10:53:42 21 formula perhaps in 1971 that would contain the 

10:53:44 22 code associated with this flavor, and that would 

10:53:43 23 indicate that Philip Morris had bought this 

10:53:48 24 flavor in 1971? 

53:52 25 A. That's a possibility. 
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1 

Williams * Highly Confidential - Trade Secret 

10:53:56 

2 

Q. Do you have any idea when Philip 

10:54:02 

3 

Morris first bought this flavor from IFF, as you 

10:54:02 

4 

sit here? 

10:54:04 

5 

MR. NUNLEY: Steve, I object. I 

10:54:06 

6 

think he said that would cause him to speculate. 

10:54:03 

7 

A. I would have to speculate. I'm not 

10:54:10 

8 

sure of the first time. 

10:54:12 

9 

Q. What would be your best estimate? 

10 :5 4:12 

10 

MR. NUNLEY: Objection. 

10:54:12 

11 

Speculation. 

10:54:16 

12 

A. My best guess would be, since this 

5 4:20 

13 

particular flavor system is associated with a 

10:54:24 

14 

Merit Menthol and Merit Ultra Light Menthol, it 

10:54:23 

15 

would have been maybe the inception of Merit 

10:54:32 

16 

Menthol -- of the Merit Menthol cigarette. 

10:54:32 

17 

Q. And when was the inception of the 

10:54:34 

18 

Merit Menthol cigarette? 

10:54:36 

19 

A. Again, that's outside my area. I'm 

10:54:38 

20 

not sure when it started. 

10:54:33 

21 

Q. Your best estimate. 

10:54:40 

22 

A. Best estimate would have been the 

10:54:42 

23 

time frame that this flavor maybe was started to 

10:54:44 

24 

be used. I think perhaps this flavor system was 

r 54:48 

25 

in there at the inception of the Merit Menthol 
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Williams - Highly Confidential - Trade Secret 
and Merit Ultra Light Menthol system. Again, 
that's a guess. 

Q. But your best estimate of the time 

frame, would it be the 1970s, the 1980s, or the 
1990s? 

A. My best guess is 1970s, although I'm 

not sure. 

Q. I understand. 

MR. DUNNE: I ask the reporter to 

mark as defendants Exhibit Number 24 a document 
numbered PB 170229, Philip Morris number 
2 03 12 86555 . 

(Williams Exhibit 24 for 

identification, one handwritten page, IFF, 
4/21/93.) 

A. Okay. 

Q. Is this your handwriting on this 

document ? 

A. Yes, it is. 

Q. There appear to be two entries. The 

first one is dated 4/21/93; is that correct? 

A. Yes. 

Q. Does this refer to discussion you had 
with Jake Kawala on that date? 
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Williams - Highly Confidential - Trade Secret 

A. Based on the information on this 
page, I would say yes. 

Q. The third line down, it appears to 
say "Three extracts still have one year 
inventory." Do you see that? 

A. Yes. 

Q. Is that a reference to three tobacco 

extracts? 

MR. NUNLEY: Well, at this point let 

me just say this. First question, do you know 
whether -- does that refer, David, "Three 
extracts still have one year inventory,” are 
those - - do you know if those are extracts used 
in domestic or compound flavors containing 
extracts used in export product or domestic 
production? 

THE WITNESS: Based on this redaction 
process, these are export flavors. 

MR. NUNLEY: Steve, let me just say 

something. 

MR. DUNNE: Excuse me for a second. 

MR. NUNLEY: I want to just -- I'm 

not going to talk about the testimony. I just 
want to talk about the redaction process. Your 
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Williams - Highly Confidential - Trade- Secret 
style of redacting is simply to -- and I'm 
thinking now of the confidential source 
redactions -- is to simply blank out everything 
and say, redacted, confidential source. 

What was done here was to try to give 
you enough information to satisfy yourself that 
it was for export only, the thought being that, 
once you understood that, you wouldn't pry. 

Instead what you've said is you've 
taken it in essence as getting the camel's nose 
under the tent and saying, aha, you've left 
certain things open and we're going to go into 
it. The idea was to give you a basis to satisfy 
yourself that they were indeed export, with the 
thought that once that was done you wouldn't go 
into those areas. 

MR. DUNNE: I take exception on a 
number of fronts. I take exception to how you've 
characterized our redaction process. I take -- 

MR. NUNLEY: Excuse me. Am I 

correct - - 

MR. KILLORY: Let him finish. 

MR. NUNLEY: -- that your documents 

are not long areas - - 
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Williams - Highly Confidential - Trade Secret 
MR. DUNNE: Excuse me. I didn't 

interrupt your statement. Let me make my 
statement. I take exception to how you've 
characterized our redaction process. I don't 
think this is an appropriate time to talk about 
the redaction -- excuse me. Would you please 
allow me to finish my statement. 

MR. NUNLEY: If you'll state how it's 

redacted and how I'm incorrect, I will certainly 
allow you to finish. 

MR. DUNNE: I did not interrupt your 

statement. Allow me to make my statement. I 
take exception to how you've characterized our 
redaction process. I don't believe that that's 
an appropriate subject for discussion at this 
point. I also take exception to the way you've 
characterized my questioning. These are notes, 
handwritten notes that have been produced to us 
from Mr. Williams's files. « 

I am trying to understand the notes, 
the handwriting that has been produced to us, and 
what that handwriting means and what it refers 
to. I have not been asking, for instance, on 
this document, I am not asking Mr. Williams for 
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Williams - Highly Confidential - Trade Secret 
any of the information that has been redacted. 

I have not asked for any of the 
formulas that have been redacted. I am simply 
trying to understand the information that does 
appear here. And you've indicated in your 
statement that we should attempt to understand 
the information that is unredacted so that we can 
satisfy ourselves as to the redactions, 

I am simply trying to understand the 
information that is unredacted. 

MR. NUNLEY: But Steve, I think 
there's a difference between making the initial 
determination whether they are for export only -- 
and once you do that I think the appropriate 
thing to do is to move on. 

But instead you probe beyond that. I 
think it's probing beyond that's inappropriate. 
Once I think you determine that they're for 
export only, X think the proper thing is for the 
inquiry to stop there. 

And t you know, you've refused to 
describe your redaction process. And if I'm 
wrong, I would like to know that I'm wrong. But 
my recollection of your documents are that there 
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Williams - Highly Confidential - Trade Secret 
are long sections that contain -- that are 
completely whited out, that simply have a stamp 
that says "Redacted, tends to identify 
confidential source," in which none of the 
language appears. 

MR. DUNNE: Again, I object to the 
way you've described the redaction process. But 
I'm not going to waste any more of your witness's 
time talking about that here. My questions on 
this document are limited to asking the witness 
to explain for me his handwritten notes. 

And that is all I'm asking him to 


do. 


MR. NUNLEY: But Steve, if those 

handwritten notes refer to what he has identified 
as export only flavors, then I submit to you 
that's inappropriate. 

MR. DUNNE: That may be your view. I 
don't believe that -- that is - certainly not my 
view. All I'm trying to do is understand the 
documents that have been produced to us by Philip 
Morris. And you may have a different view. We 
may disagree. But I would like to continue with 
the deposition. 
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Williams - Highly Confidential - Trade Secret 

Q. Let me ask you, Mr. Williams, the 
third line down, there is a dash and it says, 
"Three extracts still have one year inventory." 

Is there any reference in that line 
to any formulas? 

A. Again, I believe this whole area 

under 4/21/93 is referring to the removal -- 
Philip Morris wished to remove sodium benzoate 
from our products. And anything that's stated 
here would be in reference to the removal of 
sodium benzoate. 

Q. Let me ask about the third line. 
"Three extracts still have one year inventory." 
Does that refer to three tobacco extracts? 

A. That would be a guess on my part. 

Q. You wrote these notes; is that 
correct ? 

A. I did write these notes. I don't 
recall exactly what was said when I was writing 
these notes. Again, what I believe is IFF had a 
reluctance to throw away any material. 

So if we had -- if we were using 
flavors from IFF, and the flavors already 
contained sodium benzoate, then they would balk 
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Williams - Highly Confidential - Trade- Secret 
at disposing of anything they couldn't use up, so 
to speak. 

Q. Philip Morris's effort to remove 
sodium benzoate also included -- strike that. 
Philip Morris's effort to have IFF remove sodium 
benzoate from its flavors included a flavor that 
was used for cigarettes manufactured and sold in 
the United States by Philip Morris; is that 
correct? 

A. I don't know that to be a fact. 

Q. Didn't Philip Morris ask IFF to 

remove sodium benzoate from DM code 04-424? 

A. I think we may have. I think -- we 
may or we may not have. I can't remember that 
particular code, if it contained sodium benzoate 
or not. Without looking at the formula, I 
wouldn't know. 

Q. But code 04-424 is used in or was at 
this time used in cigarettes manufactured and 
sold in the United States; is that correct? 

A. At this time, yes. 

Q. The fourth line down it says, "Three 

formulas contain extract." Do you know whether 
that was a reference to tobacco extract? 
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11:05:04 2 MR. NUNLEY: I'm going to object. 

11:05:06 3 You're forcing me to instruct him not to answer 

11:05:08 4 again because he's identified these three 

11:05:10 5 formulas as being for export only based on 

11:05:12 6 redactions. 

11:05:12 7 MR. DUNNE: I don't believe he's done 

8 that. 

11:05:14 9 MR. NUNLEY: Let's let him. David, 

11:05:16 10 do you know whether based on these redactions 
11:05:18 11 what's under redactions were export only 

11:05:20 12 formulas? 

05:22 13 THE WITNESS: These are obviously for 

11:05:24 14 export formulas only. 

11:05:26 15 Q. Do you recall making the redactions 

11:05:26 16 on this particular document? 

11:05:32 17 A. I recall making the redactions 

11:05:40 18 perhaps within the last one or two weeks on these 
11:05:40 19 documents. 

11:05:42 20 Q. How do you know as you sit here that 

11:05:46 21 the formulas that are blacked out actually refer 
11:05:48 22 to formulas that are only used for overseas 
11:05:48 23 production? 

11:05:54 24 A. Based on information, again, from 

05:56 25 Elmore Cook's area, where the records are kept 
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Williams - Highly Confidential - Trade Secret 
for -- of the flavors that are used on brands. 

So we have historical records which indicate what 
flavors are used on what brands from year to 
year. 

Q. But do you know that the 
particular -- do you recall which particular 
formulas are redacted on this particular 
document? 

A. No, I don't. I just recall that as 
we reviewed the redaction process or reviewed 
what should be redacted because it was only used 
in an export situation, it was determined that 
these were only used in an export situation. 

Q. When you're referring to "these," 

what do you mean by "these"? 

A. These, as you referred to three 
formulas, these three formulas that are 
redacted. 

Q. But you don't know what three 
formulas those are, do you? 

A. Not without seeing the unredacted 

version. 

Q. I'll state my question again. Where 

it says "Three formulas contain extract," do you 
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11:06:58 2 know whether that refers to tobacco extract? 

11:06:58 3 MR. NUNLEY: Steve, I'm going to 

11:07:00 4 object. The witness has now told you that he 

11:07:04 5 redacted this, he knows when he redacted it they 

11:07:06 6 were for export only, and you're continuing to 

11:07:08 7 question him on it. I think that's not 

11:07:10 8 appropriate. 

11:07:10 9 MR. DUNNE: He has testified that he 

11:07:14 10 does not know as he's sitting here what formulas 
11:07:14 11 have been redacted. 

11:07:16 12 MR. NUNLEY: No. Pardon me. What he 

07:18 13 said was he couldn't tell you the exact 

11:07:20 14 formulas. He did tell you he knows these 

11:07:22 15 formulas to be for export only based on his 

11:07:24 16 examination of the document in unredacted form. 

11:07:26 17 Q. Do you remember examining this 

11:07:28 18 particular document in unredacted form? 

11:07:30 19 A. Yes, I do. 

11:07:32 20 Q. And do you remember examining these 

11:07:34 21 particular formulas? 

11:07:38 22 A. When you say "formulas," are you 

11:07:38 23 referring to the formulas of the flavor? 

11:07:40 24 Q. The three formulas that appear to be 

07:42 25 redacted. 

_____ 
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A. These represent three compounded 

flavor formulas, that's correct, and the 
determination was made based on our records at 
Philip Morris that these particular flavors were 
never used in domestic product. 

Q. Someone told you that? 

A. Did someone tell me that? 

Q. You referred to Mr. Cook before. Did 

Mr. Cook tell you that these particular flavors 
had never been used? 

MR. NUNLEY: Objection. That 
mischaracterizes his testimony. I think he said 
that based on documents from Mr. Cook's area. 

A. Based on the review of documents from 
his area, we determined that these formulas were 
not used in domestic product, ever. 

Q. Near the bottom of the page it says, 

"Also asked Jake why he did not mention 
04-424." Underneath that, "G3589049R4 is a 
formula which contains tobacco extract and sodium 
benzoate. He indicated it does contain tobacco 
extract but not sodium benzoate." 

Do you know what those notes refer 

to? 
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A. This was I guess a general follow-up 

with Jake, especially concerning 04-424, as to 
why he didn't mention that -- that a revision 
would be needed in that product, since he 
indicated that sodium benzoate was in any 
products that we bought from IFF that contained 
tobacco extract. He then came back and said, in 
this particular case it does not contain sodium 
benzoate. 

Q. Just above that it says, "Indicated 
to Jake that when this material," looks like 
"was" is crossed out, it says "is," "ordered in 
the future by PM, it will be ordered through 
Richmond. Told Jake we would be asking for 
disclosures in the future." 

MR. NUNLEY: Steve, I'm going to have 

to object again, because I believe -- well, I'll 
ask the witness. Based on the redactions that 
immediately precede that, do you understand this 
to be referring to an export only flavor? 

THE WITNESS: Yes. 

Q. At some point did Philip Morris 
change its ordering of materials used for export 
flavors and instead of ordering them overseas. 
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11:10:13 2 order them through Richmond? 


11:10:20 3 


MR. NUNLEY: Steve, the question 


11:10:24 4 itself is export only. 


11:10:26 5 


MR. DUNNE: Let me rephrase it. 


11 : 10:30 6 


"Indicated to Jake that when this 


11:10:32 7 material," "was" or "is," "ordered in the future 

11:10:34 8 by PM it will be ordered through Richmond." 


11:10:38 9 


What material is that referring to? 


11:10:46 10 


11:10:50 11 


It's referring to an export flavor. 
It's not referring to 04-424 as 


11:10:50 12 


well? 


: 10:56 13 


No, it is not. 


11:11:00 14 


Was there a change in Philip Morris's 


11:11:08 15 


purchases of flavors from IFF at this period? 


11:11:08 16 


MR. NUNLEY: Domestic flavors? 


11:11:08 17 


MR. DUNNE: I'm asking the general 


11:11:08 18 question. 

11:11:12 19 DIR Q. Was there a change in the manner in 
11:11:14 20 which Philip Morris ordered flavors from IFF 

11:11:10 21 about the time period March 1993? 


11 : 11:20 22 


MR. NUNLEY: Excuse me. I think your 


11:11:22 23 question is appropriate to the extent it goes to 

11:11:26 24 domestic flavors. I think what you're doing is 

r 11:28 25 walking around this area and just trying to find 
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11:11:30 2 different ways to come in. I think it's 

11:11:30 3 inappropriate. 


11:11:32 4 


I think if you -- I mean, if you ask 


11:11:34 5 the general question I'll instruct the witness to 


11:11:36 6 


answer as to domestic flavors only. 


11:11:38 7 


MR. DUNNE: That's fine. You can 


11:11:38 8 


instruct him. 


11:11:40 9 


MR. NUNLEY: I would ask you to 


11:11:42 10 answer Mr. Dunne's questions with respect to 
11:11:44 11 domestic compound flavors. 


11:11:46 12 


Q. Do you accept the instruction? 


7 11:48 13 


I accept the instruction. There was 


11:11:52 14 no change in our domestic flavor policy 


11:12:00 15 


MR. DUNNE: Why don't we take a short 


11:12:02 16 


break. 


11 : 12 : 04 17 


THE VIDEO OPERATOR: It is 11:12. 


11:12:06 18 This is the end of tape number 4 of the 
11:12:08 19 deposition of David Williams. we are off the 


11:12:08 20 


record, 


11:12:08 21 


(A recess was taken. 


11:28:06 22 


THE VIDEO OPERATOR: Today is August 


11:28:10 23 1st, 1995. This is the beginning of tape 5 of 
11:28:14 24 the deposition of David Williams. It is 11:28. 
7 28:14 25 We are on the record. 
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MR. DUNNE: I ask the reporter to 

mark as Defendants Williams Number 25 a document 
numbered PB 170233 through 234, Philip Morris 
number 2031286559 through 560. 

(Williams Exhibit 25 for 

identification, Philip Morris, notes, dated 
August 18, 1993, facsimile transmission.) 

A. Okay. 

Q. Do you recognize this two-page 
document ? 

A. Yes, Ido. 

Q. Could you describe it for me. 

A. It appears to be a list of natural 

extracts and oils primarily, that we were for 
some reason trying to look at the types of 
solvents that were used in general to get to 
these natural products. 

In other words, you start with a 
natural -- natural product, you do some sort of 
an extraction, maybe if you form an oil you do 
some form of a distillation. We wanted to see in 
general what types of solvents were used. 

Q. And when you referred to a list of 
extracts, were you referring to the second page, 
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11:30:28 2 

PB 170234? 

11:30:28 3 

A. That's correct. 

11:30:34 4 

Q. Are these extracts, oils, et cetera, 

11:30:36 5 

products that Philip Morris purchases from IFF? 

11:30:38 6 

MR. NUNLEY: Objection. Compound. 

11:30:46 7 

MR. DUNNE: I'm reading the title of 

11:30:46 8 

the list. 

11:30:46 9 

MR. NUNLEY: It doesn't make the 

11:30:46 10 

question other than compound. 

11:30:52 11 

Q. Are the 14 products listed here 

11:30:58 12 

products that Philip Morris buys from IFF? 

31:00 13 

MR. NUNLEY: Objection. Compound. 

11:31:02 14 

A. I'll answer this way. These are 

11:31:08 15 

examples of natural materials that would have 


11:31:10 IS 
11:31:16 17 
11:31:18 18 
11:31:22 19 
11:31:24 20 
11:31:24 21 
11:31:26 22 
11:31:32 23 
11:31:32 24 
? 31:36 25 
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been in some compounded flavors we purchased from 
IFF. As an example, for IFF to produce 
information on the solvents on the first page. 

Q. Number 12 on the list is tobacco leaf 

extracts. 

A. Yes. 

Q. And.then there's a number next to it, 

84961-66-0. Do you know what that number refers 
to? 

A. That's the chemical abtract registry 
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Williams - Highly Confidential - Trade. Secret 
number, again, for tobacco extract. 

Q. So does this indicate as of 8/17/93 
that Philip Morris bought flavors from IFF 
containing tobacco leaf extracts? 

A. As well as these other extracts and 

oils, yes. 

Q. Do you see the stamp, "Attorney work 

products"? 

A. Yes, Ido. 

Q. Did you stamp this document "Attorney 
work products”? 

A. Yes, I probably did. 

Q. Why did you do that? 

A. At the instruction of my previous 

boss, Frank Daylor. 

Q. what instruction was that from 

Mr. Daylor? Was it a general instruction or -- 
let me step back. Was that a general instruction 
from Mr. Daylor or an instruction just about this 
document ? 

A. It was a general instruction from 

Mr. Daylor, 

Q. And what was the general 
instruction? 
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11:32:34 2 A. That information of a confidential 

11:32:33 3 nature, where we're looking at ingredients 

11:32:42 4 purchased from our vendors, and based on the fact 

11:32:44 5 that we have confidential contracts with these 

11:32:50 6 companies, he advised me sometime back in history 

11:32:54 7 to use the attorney work product stamp. 

11:32:56 8 MR. NUNLEY: Just, Steve, so the 

11:32:58 9 record is clear, that stamp appears on the 

11:33:00 10 original. It was not something that was placed 

11:33:02 11 on a copy after it was made for this case. 

11:33:04 12 MR. DUNNE: Okay. 

3 3:Q 8 13 Q. On the first page of this document, 

11:33:16 14 PB 170233, there is a reference to Judy Ware. 
11:33:20 15 Who is Judy Ware? It's down on the bottom left 
11:33:20 16 corner. 

11:33:24 17 A. Judy Ware used to be a colleague that 

11:33:30 18 worked with me in scientific affairs. 

11:33:30 19 Q. And what were her responsibilities? 

11:33:38 20 A. She was responsible for other areas 

11:33:44 21 of the product, not ingredient areas. And on 

11:33:46 22 occasion she would help me with ingredient issues 

11:33:48 23 at the instruction of Prank. 

11:33:50 24 Q. Can you explain what you mean by 

T 33:54 25 "other areas of the product"? 
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A. For instance, she might be involved 

in checking or following pesticide loss, to see 
what pesticides are allowed for tobacco and which 
are not, and following that sort of situation 
around the world. As I recall, she was also 
responsible for the Philip Morris use of 
adhesives. That's what I'm talking about. 

Q. Next to number 1 it says "We need a 
composite list of solvents used in obtaining 
these various products." Why were you asking 
Mr. Kawala for a composite list of solvents? 

A. As I recall, we were interested in 
this because there were some issues that were 
occurring in Poland where we were looking at the 
use of natural products and having to put 
together lists about natural products. And I 
think there were some questions from Poland or 
Polish authorities concerning solvents that were 
used. 

And so this type of information would 
have been sought. 

Q. Were you particularly interested in 
whether they used specially denatured alcohol as 
a solvent? 
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11:35:14 2 MR. NUNLEY: Let me -- David, you 

11:35:16 3 mentioned there were issues with respect to 

11:35:20 4 Poland. If you would confine your answers to 

11:35:22 5 domestic issues, please. 

11:35:22 6 THE WITNESS: Okay. Sorry. 

11:35:28 7 Q. Was Philip Morris particularly 

11:35:32 8 interested in whether IFF used specially 

11:35:34 9 denatured alcohol, that's alcohol denatured with 

11:35:36 10 nicotine, as a solvent? 

11:35:40 11 A. I remember no special -- anything 

11:35:42 12 special or any question asked about denatured 
35:44 13 alcohol in regard to this. 

11:35:48 14 Q. In general, do you know whether IFF 

11:35:52 15 ever used alcohol denatured with nicotine as a 
11:35:54 16 solvent for any of the extracts used in any of 
11:35:56 17 its flavors sold to Philip Morris? 

11:36:00 18 MR. NUNLEY: Objection as to form. 

11:36:08 19 Q. You may answer. 

11:36:12 20 A. Based on my recollection, I believe 

11:36:16 21 that on occasion denatured alcohol may have been 

11:36:24 22 used in flavors. I cannot distinguish in my mind 

11:36:30 23 between the domestic and the export situation. 

11:36:34 24 Q. Do you know whether IFF ever used 

36:36 25 alcohol denatured with nicotine to dilute a 
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Williams - Highly Confidential - Trade Secret 
flavor before it was shipped to Philip Morris? 

MR. NUNLEY: Objection. I'm going to 
object, Steve, because it seems to me that calls 
for speculation unless you can lay a better 
f oundation. 

Q. I'm ashing based on your knowledge. 

A. Based on my knowledge, the only 
information I have concerning the use of 
denatured alcohol or alcohol denatured with 
nicotine or however you want to describe it would 
have been from formula disclosures. 

Q. And those formula disclosures would 

not have told you how IFF had used the denatured 
alcohol; is that correct? 

A. No. The way I understood that is 

only the fact that here is a list of everything 
that was in it, it happened to be there. 

Q. And the formula disclosure would not 
have told you what quantity of alcohol denatured 
with nicotine they would have used; is that 
correct? 

MR. NUNLEY: Objection. I think that 
mischaracterizes and misstates his testimony. 

A, Maybe this will clear it up. I don't 
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L 

11:37:36 2 know if it confused anyone. It would depend on 

11:37:40 3 the type of formula that was -- we were talking 

11:37:44 4 about. Obviously, if it was a composite 

11:37:48 5 disclosure, you would have trouble indicating -- 

11:37:50 6 if denatured alcohol was listed on a composite 

11:37:52 7 disclosure, you would not know which flavor it 

11:37:54 8 was contained in. 

11:37:56 9 If you got an individual disclosure 

11:37:58 10 you would be able to tell. If you got an 

11:38:00 11 individual quantitative disclosure you would be 

11:38:02 12 able to tell the amount. 

38:04 13 Q. But unless you got an individual 

11:38:08 14 quantitative disclosure, you would not know the 

11:38:12 15 amount of alcohol denatured with nicotine that 

11:38:16 16 the vendor such as IFF had used; is that 

11:38:16 17 correct? 

11:38:18 18 A. As far as I'm concerned, that's 

11:38:18 19 correct. 

11:38:22 20 Q. Next to number 2 it says, "We need a 

11:38:26 21 general procedure," then in parens, "S, standard 

11:38:28 22 to the industry which is used and accepted for 

11:38:30 23 removing the solvents." 

11:38:32 24 Can you explain the reference here to 

’ '38:34 25 removing the solvents? 
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Williams - Highly Confidential - Trade Secret 

A. I think, again, this is reflecting to 

this situation overseas. But what we're 
basically talking about here -- 

MR. NUNLEY: Well, I just note for 

the record, I don't want it to be a matter of 
waiver, is this -- this is an export only issue? 

THE WITNESS: As I recall, it's an 
export only issue. 

MR. NUNLEY: I'll let you go into it 
a little. Unless you're going to take that as a 
waiver. 

MR. DUNNE: No. 

MR. NUNLEY: I need you to say "no" 
on the record. 

MR. DUNNE: As to this particular 
document, no. I do not take that as a waiver. 

MR. NUNLEY: Okay. In this 

questioning. 

MR. DUNNE: Right. This -- the 
questioning on this particular document. 

MR. NUNLEY: Yes. You've heightened 
my interest as to where you might take it as a 
waiver. 

A. Well, I suppose that what's referred 
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Williams - Highly Confidential - Trade Secret 

11:39:38 

2 

to is -- depending on how a particular extract 

11:39:44 

3 

was obtained by the vendor, there might be some 

11:39:46 

4 

residual solvent in there or something like 

11:39:52 

5 

that. And we would have some indication, I 

11:39:56 

6 

believe, as to what is acceptable as a residual 

11:39:58 

7 

amount that might be left in there. 

11:40:02 

8 

Q. Speaking generally now, does Philip 

11:40:04 

9 

Morris remove solvents from flavors that are 

11:40:06 

10 

purchased from outside vendors? 

11:40:08 

11 

A. Not that I'm aware of. 

11:40:16 

12 

Q. Has Philip Morris asked IFF to remove 

40:20 

13 

solvents from flavors it has sold to Philip 

11:40:20 

14 

Morris ? 

11:40:22 

15 

MR. NUNLEY: Well, again, Steve, I 

11:40:24 

16 

would ask the witness to confine the answer to 

11:40:26 

17 

domestic flavors. 

11:40:28 

18 

A. Again, the answer is not that I've 

11:40:30 

19 

ever been aware of. 

11:40:38 

20 

Q. Were you following your counsel's 

11:40:42 

21 

instruction in answering that last question? In 

11:40:46 

22 

other words, were you excluding anything that -- 

11:40:52 

23 

was your answer only pertaining to flavors used 

11:40:54 

24 

in cigarettes sold and manufactured in the United 

40:54 

25 

States ? 

.. . 
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Williams - Highly Confidential - Trade Secret 
MR. NUNLEY: Let me ask you this, 

David. 


MR. 

DUNNE: 

Let's try it 

this way. 

MR . 

NUNLEY: 

Steve, I've 

got a better 


idea. You can ask him the general question and 
see what the answer is, and maybe I'll prevent 
you from going forward, depending on what it is. 

MR. DUNNE: Could you repeat the 

question. 

(Requested portion of record read.) 
MR. NUNLEY: You can answer that 

generally, including export and domestic. 

A. I have never come across such an 

instance. I don't remember one at all. 

MR. DUNNE: I'll ask the reporter to 

mark as Defendants Williams Number 26 a document 
number PB 170232, Philip Morris number 
2031286558 . 

(Williams Exhibit 26 for 

identification, letter to David Williams from 
Peter Serritella.) 

A. Okay. 

Q. Have you seen this document before? 

A. Yes, I have. 
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Williams - Highly Confidential - Trade Secret 

Q. This appears to he a letter from 
Peter Serritella to you dated October llth, 1993; 
is that correct? 

A. That's correct. Except I'm not a 
doctor. 

Q. Well, it's Mr, David Williams on top 
and then, it's dear Dr. williams. 

MR. NUNLEY: He's a good client 

relations man. 

Q. Can you tell me who Mr. or Dr. Peter 

J. Serritella is? 

A. I don't believe he's a doctor 
either. I think he is an attorney for IFF. 

Q. Let me read the contents of this 
letter. 

"Please confirm by your signature 
below that you agree that any information 
concerning the nicotine content of IFF flavor 
compounds or ingredients or IFF processes or raw 
materials for obtaining same to be disclosed by 
IFF to you at your request will be deemed to be 
'ingredient data’ under the terms of the above 
mentioned agreement between our companies and 
will be treated as such by Philip Morris under 
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Williams - Highly Confidential - Trade Secret 
the agreement." 

Did Philip Morris ask IFF around the 
time period October 1993 to disclose the nicotine 
content of flavoring compounds or ingredients it 
provided to Philip Morris? 

MR. NUNLEY: Steve, objection as to 
form. I think you asked an "or" question. You 
mean did David or Philip Morris, one or the 
other? 

MR. DUNNE: I'll rephrase. 

Q. Did Philip Morris ask IFF around the 
time period October 1993 to disclose the nicotine 
content of flavors IFF provided to Philip 
Morris? 

A. Based on this letter and what I 
remember, yes. 

Q. Do you remember when Philip Morris 
made this request? 

A. Obviously prior to October 11th, 

1993. I imagine it would have been close to that 
time period. 

Q. Do you remember why Philip Morris 
asked IFF for the nicotine content of its 
flavors? 
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Williams - Highly Confidential - Trade Secret 

A. As I recall, this would have been 

involved with - - this would have been an 
instruction to me, and it would have been 
involved most likely with the letter from 
Dr. Eriksen at Health and Human Services. 

Q. And by instruction to you, do you 
mean someone at Philip Morris would have asked 
you to get this information from IFF? 

A. I don't remember the exact way it was 
asked, but I do remember that the instruction 
would have come from either attorneys and/or my 
immediate supervisor. 

Q. And who was that? 

MR. NUNLEY: You mean who was his 
immediate supervisor? 

Q. Who was your immediate supervisor? 

A. It would have been Richard Carchman. 

That's not exactly my immediate supervisor, but 
my supervisor. 

Q. He would have been the one who asked 
you to get the information on nicotine content 
from IFF? 

A. Either Richard or attorneys. And my 

guess is more likely it would be the attorneys. 
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Williams - Highly Confidential - Trade Secret 

Q. Did you ask any other vendors besides 

IFF for the nicotine content of the flavors they 
sold to Philip Morris? 

A. I don't recall if I did or not. I 
may have. I may have. That's the best I can 
remember right now. 

Q. Do you know why you would have asked 
IFF but only might have asked other companies? 

A. I obviously knew that IFF had sent us 
flavors that contain tobacco extract. In 
retrospect I probably did one other company. 

DIR Q. And what other company was that? 

MR. NUNLEY: Let me ask you, is that 
other company a supplier of tobacco extracts for 
domestic use? 

THE WITNESS: No. It's a supplier of 
flavors that are used overseas. 

Q. The question is, did you ask any 

other vendors besides IFF -- I'm sorry. The 
question was, do you know -- let me rephrase it. 

I think the standing question is, 
what other company was that, referring to what 
other company did you ask for the nicotine 
content of flavors provided to Philip Morris. 
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Williams - Highly Confidential - Trade Secret 

MR. NUNLEY: He's identified that as 

export only. 

MR. DUNNE: Are you asking a 

question? Are you - - 

MR. NUNLEY: I'm just asking for 

confirmation. Do you agree with me he's 
identified that supplier as one of export only 
flavors? 

MR. DUNNE: I think the record will 

stand for itself. You can instruct not to answer 
if you wish. 

MR. NUNLEY: You repeatedly are just 

inviting me to do it. Steve, I don't like doing 
it. It's not a pleasure for me to do it. I just 
think it's an area that's been carved out of the 
case. 

MR. DUNNE: I'm asking whether he 
asked any other companies for the nicotine 
content of flavors sold to Philip Morris. I 
think that's a central issue to this case. 

MR. NUNLEY: But is it a central 
issue after he says that that supplier only 
supplies for the export market? 

MR. DUNNE: I believe it is. You may 
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instruct if 

you 

wish. 




MR . 

NUNLEY: 

I'll instruct him 

not to 

answer . 





Q. 

Did 

IFF ever 

provide you -- excuse 

me. Do you 

accept the instruction from counsel? 

A. 

Yes , 

I do . 



Q. 

Did 

IFF ever 

provide to Philip 

Morris 


the nicotine content of the flavors it sold to 
Philip Morris? 

A. I remember information that was 
provided from IFF concerning nicotine content. 

Q. Do you know if a document reflecting 
that information is maintained in your files? 

A. I believe the document that you're 

referring to was produced in this case and was 
maintained in my file at the time. 

Q. Let me make clear, I wasn't referring 

to any particular document. I'm just asking 
whether there was a document containing this 
information maintained in your files. 

A. The.document that I'm remembering, 
yes, there was a document. 

MR. DUNNE: I'll ask the reporter to 
mark as Defendants Williams Number 27 ABC number 
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Trade Secret 


11:51:02 2 PB 170231, Philip Morris number 2031286557. 

3 (Williams Exhibit 27 for 

11:51:08 4 identification, one handwritten page, IFF info.) 

11:51:44 5 Q. Is this your handwriting? 

11:51:46 6 A. Yes, it is. 

11:51:46 7 Q. Could you describe this document to 

11:51:48 8 me. 

11:51:52 9 A. It looks like a list of flavors 

11:52:00 10 that -- I don't know if it was a current list or 

11:52:00 11 past list, but a list of flavors that were 

11:52:06 12 purchased from IFF with the value of the flavor 

52:10 13 in terms of dollars in relationship to what we 

11:52:12 14 purchased during the year, or something like 

15 that. 

11:52:14 IS In other words this perhaps is an 

11:52:18 17 annual dollar amount or the value for each of the 
11:52:20 18 flavors purchased. 

11:52:22 19 Q. Let's take as an example, towards the 

11:52:28 20 bottom of the list it says, 04-424, and next to 
11:52:32 21 that it says $36,000. 

11:52:3222 A. Yes. 

11:52:36 23 Q. Does that indicate that during 1992, 

11:52:40 24 Philip Morris bought $36,000 worth of the flavor 
: 52:42 25 04-424 from IFF? 
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Williams - Highly Confidential - Trade Secret 

A. A bit of speculation, but probably -- 

MR. NUNLEY: Did you ask him whether 

this was his handwriting? 

MR. DUNNE: Yes. 

MR. NUNLEY: And he said it was? 

MR. DUNNE: Yes. 

MR. NUNLEY: Excuse me. 

A. In answer to that, probably this was 

the value of the flavor that was purchased for 
that year. 

Q. And by "value," you mean -- 

A. Actual dollar amount. I probably 

received these values from purchasing. 

Q. Why would you have asked for these 
numbers, referring to the numbers on the value or 
the amount of money Philip Morris paid for each 
of these flavors? 

A. I'm trying to think. One of the, I 

guess, sore points we had with IFF is that we -- 

they did not consider our account a very large 
one. This amount of money, although it may look 
large to me, was not -- did not look large to 
them. 

And I think they were always looking 
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Williams - Highly Confidential - Trade Secret 
for ways to increase their sales to Philip 
Morris. Other than that, I can't remember why I 
would have asked for the dollar values. 

Q. Towards the upper right it appears to 

say "Jan," as in January, "'94, 04-424 will be 

obsoleted." Is that your writing? 

A. Yes, it is. 

Q. What does that refer to? 

A. I don't understand the context of the 
dates, but it would refer to the fact, in 
information I would have received from technical 
services, that 04-424 would be out of our system 
by January of 1994. At this point in time that 
was the statement. 

Q. Who would have made the decision to 
obsolete or take out of the system 04-424? 

MR. NUNLEY: Objection. I think that 
was asked and answered yesterday. 

A. The answer was that this, again, 
happened because of Project Grain, and the 
reduction of alcohol in this particular brand 
that contained the 04-424. As the alcohol was 
removed, they changed the flavor formulation for 
some reason, maybe because of solubility, 
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11:56:12 

2 

have been doing the work with 04-424? 

11:56:12 

3 

A. I'm afraid I don't. It would have 

11:56:14 

4 

been somebody in flavor technology. 

11:56:16 

5 

Q. Do you know when that decision was 

11:56:16 

6 

taken? 

11;56:20 

7 

A. You mean when the decision to change 

11:56:22 

8 

the formula? 

11:56:24 

9 

Q. To obsolete the formula. 

11:56:26 

10 

A. I don't know the exact date, but I 

11:56:30 

11 

would imagine that it was sometime toward the end 

11:56:32 

12 

of 1993. 

56:34 

13 

Q. Was that decision made after you 

11:56:38 

14 

received from IFF the nicotine content of the 

11:56:42 

15 

flavors it sold to Philip Morris? 

11:56:48 

16 

A. This would also be a guess. I just 

11:56:50 

17 

know that we received that document concerning 

11:56:58 

18 

nicotine in or around maybe October. I was not 

11:57:00 

19 

involved in the flavor itself, so it could have 

11:57:02 

20 

been going on simultaneously, it could have 

11:57:04 

2 1 

happened after. 

11:57:06 

22 

It could have even started before. 

11:57:08 

23 

because Project Grain had been going on for some 

11:57:08 

24 

time. 

57:10 

25 

Q. Is it your best estimate that it 
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25 
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I'm not sure. 

Q. Well, is it your understanding from 
looking at this that this actually contains more 
than one document? 

MR. NUNLEY: Steve, what exactly do 
you mean by "document"? Do you mean were they 
sent to him in original form atapled, or are they 
later stapled? What do you mean? 

MR. DUNNE: The witness has said he's 
not sure this is one document. So I'm asking for 
his understanding of how many documents this is, 
if it's not one document. 

A. After Frank Daylor retired his files 
were joined with my files, basically, especially 
concerning vendor files. And it could be that 
Frank Daylor had requested this information at an 
earlier time. 

That's why I'm a little hesitant 
about saying -- I don't believe this to be 
necessarily a single document; that the first two 
pages -- quite honestly I can't remember if I 
received it in that form or I received it in the 
form starting on page -- maybe page 3 -- page 4, 
received it in the form as on page 4. 
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Q, Going back to the first two pages, is 

it your understanding that the first two pages 
belong together, that they are a single 
document ? 

A. That would be my guess. 

Q. And then the third page and the 
fourth page, would those appear to be different 
versions of the same document? 

MR. NUNLEY: Objection as to form. 

A. Concerning the third and fourth page, 
it would seem to me that page 3 would be a copy 
of page 4, and then I would have written 
information down on page 3. 

Q. Directing your attention to the first 

two pages, PA 369260 and 261, when is the last 
time you saw this document? 

A. As I recall, I may have seen this 
document as recently as one week ago. 

1 Q. Did you see this document in 

preparing for this deposition? 

A. I don't think I saw it in preparing 

for this deposition. I saw it in relationship to 
redacting. But... 

Q. Are there any redactions anywhere on 
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these four pages? 



A. 

No, there's not. 





MR. NUNLEY: Let me ask 

you, 

S t eve, 

do 

you know 

when this was produced? 

Was 

this one 

of 

the ones 

that came over the weekend? 




MR. DUNNE: No. No. 




MR. KILLORY: It's been an exhibit at 
a number of depositions. 

MR. NUNLEY: Do you know how long 

it's been? 

MR. DUNNE: A matter of months. 

A. Then I'm a bit confused. I thought 

this was part of this document. So I stand 
corrected. 

MR. NUNLEY: Well, David, it may well 
be you've seen a copy of this. 

A, It may be that. So I will say I 

think I've seen it recently. 

MR. NUNLEY: Ted, it's been an 
exhibit in this form in a number of depositions? 

MR. KILLORY: At least one, I think 

so . 

Q. Again, directing your attention to 
the first two pages, could you describe to me the 
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first page of this exhibit? 

A. It would appear that this is a 

listing of tobacco extracts that IFF uses. 

Q. And does it give the percentage of 
nicotine for each of those tobacco extracts? 

A. It appears to give the percentage of 
nicotine for each of those tobacco extracts. 

Q. The reference at the top to tobacco 
process bases, do you know what that refers to? 

A. I sure don't. 

Q. At the bottom there appear to be the 
initials AMD before the colon. Do you know what 
that -- do you know what that would refer to? 

A. No, I don't. 

Q. And then below that, the date, 

8/2/89. Do you know whether Philip Morris 
received this document in 1989? 

A. I believe this document was received 
by Philip Morris sometime back during that time 
period. And I believe, again, this was an area I 
was not involved with at the time. 

MR. NUNLEY: Well, David, what is -- 

I mean - - 

THE WITNESS: Okay. 


I 
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Williams - Highly Confidential - Trade Secret 
MR. DUNNE: Please allow the witness 

to finish his answer. 

MR. NUNLEY: Well, I would like to 
have a foundation for it. 

Q. Please finish your answer. 

A. I believe this was based around the 
fact that Philip Morris was concerned with 
flavors that were received at Philip Morris and 
flavors they subsequently shipped concerning DOT 
issues. 

Q. So did Philip Morris in 1989 to your 

best understanding ask IFF for the nicotine 
content of tobacco extracts it used in flavors 
sold to Philip Morris? 

A. I would think it was obvious if this 
was received in 1989, someone would have asked. 
But it would be speculation. 

Q. Do you know whether Philip Morris 
received the second page of this document around 
the same time, 1989? 

A. I am not familiar with this 
document. It could be that every time I 
looked -- at this document, I only looked at 
this. But I don't even remember this document at 
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12:06:22 2 


all . 


12:06:22 3 


MR. NUNLEY: David, you're referring 


12:06:22 4 


to 2031128293? 


12:06:24 5 


THE WITNESS: ' Yes. 


12:06:26 6 


Q. So you don't believe you've ever seen 


12:06:32 7 this page of this document before you came here 


12:06:32 8 


today? 


12:06:34 9 


Before I came here today' 


12:06:36 10 


Yes . 


12:06:38 11 


I may have seen it in the last period 


12:06:44 12 of time in terms of producing documents. But I'm 


46 13 


not familiar with this document in the context of 


12:06:48 14 


the information that was received. 


12:06:58 15 


Let's go to the last page of the 


12:07:04 16 document, PA 369263. Could you describe this 


12:07:06 17 


page of the document for me 


12:07:16 18 


This looks like 


let's see. This 


12:07:20 19 


would have been the information sent to me from 


12:07:26 20 


Jake Kawala after I asked him in -- it looks like 


12:07:32 21 October of 1993, to give me the nicotine content 


12:07:36 22 


in flavors that contain tobacco extracts 


12:07:38 23 


Q. And by that you mean flavors that 


12:07:42 24 Philip Morris purchased from IFF that contain 


: 44 25 


tobacco extract? 
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12:07:46 2 


Yes, that's what I asked him, 


12:07:50 3 


Q. Do you see down at the bottom, on the 


12:07:56 4 fax transmission area, number of pages, it says 


12:08:02 5 


2, at the bottom right? 


12:08:02 6 


Yes . 


12:08:04 7 


Q. Do you have any idea what the second 


12:08:06 8 page of that fax would have been? 


12:08:10 9 


A. I have no idea. Unless it was the 


12:08:12 10 second page in this document and I just ignored 


12:08:16 11 


it or didn't look at it, because of interest in 


12:08:18 12 this information. 


22 13 


Mr. Kawala has circled three formula 


12:08:22 14 numbers; is that correct? 


12:08:24 15 


Yes, it looks that way, 


12:08:28 16 


Now, are these formula numbers Philip 


12:08:30 17 


Morris formula numbers? 


12:08:34 18 


A. This was a very confusing document 


12:08:38 19 for me. These are not Philip Morris formula 


12:08:40 20 


numbers. And as far as I was concerned at that 


12:08:42 21 point they were not IFF formula numbers either, 


12:08:46 22 


I could not tell what these numbers were. It was 


12:08:46 23 very confusing. 


12:08:50 24 


0- So when you received this document, 


:54 25 did you have a conversation with Mr. Kawala about 
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12:08:58 3 


Yes, I think I tried to understand 


12:09:04 4 


what these numbers referred to. 


12:09:08 5 


Q. Let's turn to the third page, PA 


12:09:16 6 369262. The additional handwriting on this 

12:09:20 7 document, and by that I mean in addition to the 

12:09:24 8 handwriting that already appeared on PA 369263, 

12:09:26 9 is all the additional handwriting on this 

12:09:28 10 document your handwriting? 


12:09:32 11 


A. Yes, it appears to be so. I think. 


12:09:34 12 


MR. NUNLEY: Well, do you mean in 


09:38 13 addition to what appears on 295, excluding what's 

12:09:42 14 been identified as Jake Kawala's handwriting? 


12:09:44 15 


MR. DUNNE: Exactly. That's what I 


12:09:48 16 


asked. 


12:09:48 17 


The difference between the two 


12:09:48 18 documents is my handwriting 


12:09:50 19 


At the very top it says, "October 


12:09:54 20 1993, info came from Holland." Do you know what 


12:09:54 21 


that refers to? 


12:09:58 22 


It must have been an indication from 


12:10:02 23 


Jake that the information on nicotine content was 


12:10:04 24 coming from Holland. 


: 04 2 5 


MR. NUNLEY: Objection on the basis 
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of hearsay. 

Q. And do you know what Holland refers 

to? 

MR. NUNLEY: Same objection. 

A. IFF has a facility in Holland, I 

believe. 

Q. Below that it says, "Same numbers as 
April of 1989." Do you know what that refers 
to ? 

A. That must be referring back to the 

document, the first page of this production. It 
looks like that this is a copy of that, and in 
this case the only difference is he's circled 
three of the numbers. 

Q. By "numbers" there, does he mean 
formula numbers or nicotine percentage numbers? 
I'm sorry, I should ask, since you wrote this, 
"same numbers," are you referring to the numbers 
under the percentage nicotine column or the 
formula numbers, or some other numbers? 

A. It's referring to one of those two 
things you just mentioned. I'm not sure at this 
point if it -- it's obvious from looking at the 
two documents that the numbers are the same. 
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Q. Which numbers now are you referring 

to? 

A. Both sets. 

Q. Both the formula numbers and the 

percentage of nicotine numbers? 

A. Yes, They appear to be -- they 

appear to be the same. 

Q. On the first line to the left you've 
written "G 350148 and G 3598720." What do those 
numbers refer to? 

A. These are more recognizable IFF type 
numbers that they would -- part of their compound 
flavor names, this would be representative of a 
compound flavor name from IFF. I mean, they may 
put words with it, they may say artificial flavor 
G 350148, but this is a more recognizable 
translation of the flavors. 

Q. So does this indicate that tobacco 
resin number 1 was contained in the two numbers 
I've just referred to, the flavors that are known 
by those numbers? 

A. Before I answer that, I want to say 
that this, again, is not properly redacted. 

MR. NUNLEY: How do you mean, it's 
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not properly redacted? 

THE WITNESS: For example, several of 
the flavors that are listed down below, the 
writing from Jake Kawala, are either for export 
cigarettes or are export flavors. So -- but 
nevertheless, that would refer to flavors that we 
were using or had used. 

Q. And where you've written "tobacco" or 
"TOB EXT Oriental," next to "Tobacco resin 
number 1," what does that refer to? 

A. Jake must have indicated to me that 
that was an Oriental extract of tobacco that was 
used in that flavor. 

Q. So that means tobacco resin number 1 
is the same as tobacco extract Oriental? 

MR. NUNLEY: Well, based on what 
Mr. Kawala told him? 

Q. Based on your understanding. 

A. Based on what Jake told me and the 

fact that I wrote that down, the indication would 
be that tobacco resin number 1 could be tobacco 
extract Oriental, yes. 

MR. NUNLEY: Steve, I would 
appreciate it, if you're going to work your way 
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12:14:02 2 down through these, I would ask the witness 

12:14:04 3 whether these are domestic or export flavors. 

12:14:06 4 MR. DUNNS: You certainly can ask 

12:14:08 5 him. 

12:14:10 6 MR. NUNLEY: Well, I think it's 

12:14:12 7 appropriate as you go through to do it. I think 

12:14:14 8 clearly based on what he said that these are -- 

12:14:18 9 these may be export flavors. If they are, I 

12:14:18 10 think inquiring on them is inappropriate, 

12:14:20 11 MR. DUNNE: You can ask if you desire 

12:14:22 12 on the ones that you think -- 

14:24 13 MR. NUNLEY: Well, let me do that. 

12:14:30 14 David, using the formula numbers, is 75548180 
12:14:34 15 used in domestic or export? 

12:14:38 16 THE WITNESS: Based on the formulas 

12:14:44 17 out to the left that are handwritten-, that would 
12:14:44 18 be an export situation. 

12:14:46 19 MR. NUNLEY: How about the one below, 

12:14:50 20 75547940? 

12:14:52 21 THE WITNESS: Based again on the 

12:14:54 22 number written out to the left, that would also 
12:14:54 23 be export. 

12:14:56 24 MR. DUNNE: Let me suggest that you 

’4:58 25 wait until I ask about a portion of the document 
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and then you can - - 


MR. NUNLEY: I thought you just asked 

me to go ahead and ask him that. 

MR, DUNNE: About the first line that 
I've asked, that's fine. 

Q. On the second line it says, tob AK 

EXTR. 


MR. NUNLEY: I would like to -- if 

you're going to start on this line I would like 
to ask him this as a preamble to this line. Has 
he already established that that's export? 

THE WITNESS: Yes. I think I have. 

MR. DUNNE: You've already asked him 


that. 

MR. NUNLEY: And he's already 
established that it's export? 

MR. DUNNE: That was his testimony. 
THE WITNESS: That still is my 

testimony. 

MR. DUNNE: Let me say for the record 
this is a document that we have asked other 
witnesses about the entries in this document, and 
I'm just trying to get this witness's testimony 
to see whether it conforms to the testimony we've 
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gotten from other witnesses. 

MR. NUNLEY: Let me ask you, Steve, 
you have been at the other depositions and I have 
not in this area, but I believe, you correct me 
if I'm wrong, they have all been of third party 
flavor houses, not of other Philip Morris -- 

MR. KILLORY: This has been asked 

about at Philip Morris depositions. 

MR. NUNLEY: Of whom? 

MR. KILLORY: There are at least 
two. It's Exhibit 4 to the Cook deposition, 
because actually there was an erroneous marking 
on one of the pages, I remember it specifically. 
It was also Exhibit 2 at at least one of the 
other manufacturing flavor -- 

MR. NUNLEY: But I wonder, has anyone 
yet been able to testify whether these were 
export or domestic? That's what Mr. Williams 
brings to this, I believe that certainly the 
flavor houses can't. 

Once, this witness is able to tell you 
it's for international only, that ought to end 
the inquiry. 

MR. DUNNE: I think we disagree on 
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Williams - Highly Confidential - Trade Secret 
that point. 

MR. NUNLEY: You've told me for a day 
and a half, we disagree. How do we disagree? I 
mean, what is the basis for our disagreement? If 
you disagree with me that the judge has excluded 
export product - - 

MR. DUNNE: The judge made a 
discovery ruling about cigarettes manufactured 
and -- I'm sorry, about cigarettes sold 
overseas -- well, let me even take that back. 

As I understand, the Court has made a 
discovery ruling primarily based on burden. I am 
trying to ask questions about documents that 
Philip Morris has produced to ABC. If you don't 
want me to inquire about the documents that 
Philip Morris has produced, that's your 
prerogative. You can instruct not to answer. 

I'm just trying to understand this document. 

MR. NUNLEY: I thi-nk I have the right 

to instruct not to answer when it's outside the 
scope. 

MR. DUNNE: You certainly do. 

MR. NUNLEY: But to do that I think I 
have to lay foundations. As I understand it, as 
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i 2 

i _ 

Williams - Highly Confidential * Trade Secret 

12:17:58 2 

to 75547940, the witness has said it's an export 

12:18:00 3 

flavor only. 

12:18:02 4 

MR. DUNNE: All I'm trying to ask him 

12:18:10 5 

is whether TOB AK EXTR and PENNLEAF refer to the 

12:18:14 6 

same substance. 

12:19:16 7 

MR. NUNLEY: You can answer that 

12:18:18 8 

question. 

12:16:26 9 

A. The fact that I have written that 

12:18:30 10 

down beside the tobacco EXTR, I wrote PENNLEAF, I 

12:18:32 11 

would imagine that Jake told me that this would 

12:18:36 12 

have been the Pennsylvania leaf extract that he 

8:40 13 

was -■ that is referred to in that G number off 

12:18:40 14 

to the left. 

12:18:48 15 

Q. And the next line down, it appears to 

12:18:52 16 

say "tobacco EXTR" and then you've written "TOB 

12:18:54 17 

EXT black," could you tell me what those two 

12:18:56 18 

refer to? 

12:18:58 19 

MR. NUNLEY: To know whether or not I 

12:19:00 20 

may have to instruct, Mr. williams, can you tell 

12:19:04 21 

me whether this entry refers to an export 

12:19:04 22 

flavor? 

12:19:08 23 

THE WITNESS: Yes, to the best of my 

12:19:10 24 

ability, this refers to, again, to an export 

3:12 25 

flavor. 
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williams - Highly Confidential - Trade Secret 

Q. How do you know that this refers to 

an export flavor? 

A. Based on the G numbers out to the 

left side. 

Q. And those G numbers are numbers of 
flavors that contain this extract; is that 
correct ? 

A. Based on the way the document is 
written, and the fact that I have scribbled these 
two G numbers off to the left, you would think if 
these flavors contain tobacco extract, this would 
be the one . 

Q. Is there some question about whether 

the flavors you have written on the left column 
contain the extract listed next to it? 

A. Only in the sense that the 
information that came from IFF was confusing. 
Again, these numbers -- this list of 775 or 75 
whatever numbers were not familiar to us. 

Q. Going down to the bottom it appears 
there are two entries that are completely 
handwritten. The first one has a G number, and 
then 75548350, T03 GR 764, and then it says "2.5 
percent . " 
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Williams - Highly Confidential - Trade Secret 

First, do you know why that line 
would be completely handwritten? 

MR. NUNLEY: Let me, again, ask the 
witness, do you know whether 75543350 relates to 
an export flavor? 

THE WITNESS: It's my understanding 

that it does. This is used or was used in an 
export flavor. 

Q. Let me go .to the next line and then 

I'll come back. The next line appears to say, "G 
3589049." And then 204772, "tobacco extract 
Kentucky," and then "7.0 percent." Do you know 
why that line is completely handwritten? 

A. Based on the note that Jake wrote at 

the bottom, it says there are two other extracts 
used in PM flavors that do not appear on this 
list. I would imagine that would refer to the 
follow-up on these two flavors. 

Q. Does this indicate to you that the 
flavor identified by G 3589049 contains tobacco 
extract Kentucky? 

A. Yes, that would be -- that would be 
the case, yes. 

Q. And does this indicate to you that 
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1 

L 

Williams - Highly Confidential - Trade Secret 

12:22:04 2 

that flavor is 7 percent nicotine? 

12:22:10 3 

A. No. I believe what -- this is a 

12:22:12 4 

situation where I made an error in either what I 

12:22:18 5 

asked Jake or -- probably made an error in what I 

12:22:22 6 

asked Jake. He probably meant or thought I 

12:22:26 7 

meant, is this the percentage of the tobacco 

12:22:28 8 

extract in the flavor. 

12:22:32 9 

And he gave me an answer, and I must 

12:22:36 10 

have written down 7.0 percent, thinking that he 

12:22:40 11 

was referring to nicotine when in fact he was 

12:22:44 12 

referring to tobacco extract. 

22:46 13 

The reason I say this is because of 

12:22:52 14 

our flavor -- quantitative flavor disclosures we 

12:22:52 15 

have from IFF. 

12:22:56 16 

Q. So your testimony is that the 7.0 

12:23:00 17 

percent does not refer to the percentage of 

12:23:02 18 

nicotine in the extract listed? 

12:23:14 19 

A. I'm trying to remember. As I 

12:23:18 20 

understand it, I don't think it does. I think -- 

12:23:20 21 

I think it refers to the tobacco extract level 

12:23:24 22 

rather than the nicotine level. Again, it's been 

* 

12:23:28 23 

a while. It may be that it was the nicotine 

12:23:30 24 

level. But I think it was the tobacco extract 

23:32 25 

level in the flavor. 
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Williams - Highly Confidential - Trade Secret 

Q. Do you know whether the 2.5 percent 
above it refers to the nicotine content of that 
tobacco extract? 

A. It's the same situation. I don't 
recall a separation between nicotine and tobacco 
extract in these two cases. 

Q. So your best recollection is that the 
2.5 percent, like the 7 percent, refers to the 
percentage of tobacco extract in the flavor and 
not the percentage of nicotine? 

A. That's the best of my recollection. 

I may be wrong about that, but I think -- to the 
best of my recollection, that's what I remember. 

Q. Could you tell me what TOB GR 764 

refers to? 

MR. NUNLEY: Again, he has identified 
that as an export only. 

MR. DUNNE: I think it's improper to 

instruct the witness to not answer my questions 
when I ask about certain information, and then if 
you are going to instruct, to instruct him that 
he can’t answer when I'm asking about other 
information in the same line about the same 
formula. 
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Williams - Highly Confidential - Trade Secret 


12:24:46 2 


MR. NUNLEY: Pardon me? 


12:24:48 3 


MR. DUNNE: I was just asking him 


12:24:54 4 about 2.5 percent in the last column of this 


12:25:04 5 


line. I'm now trying to understand what that 2.5 


12:25:04 6 


percent refers to. 


12:25:04 7 


MR. NUNLEY: That's exactly what I 


12:25:06 8 was referring to earlier in terms of your attempt 

12:25:10 9 to get in essence the camel's nose under the 

12:25:12 10 tent. This is exactly what you've done. If I 

12:25:14 11 allow you to satisfy yourself as to something, 


12:25:16 12 


you in essence take that as a waiver as to 


18 13 whether or not it's appropriate discovery in the 


12:25:20 14 


case . 


12:25:20 15 


MR. DUNNE: I'm not taking it as a 


12:25:24 16 waiver. I'm trying to test this witness's 
12:25:26 17 testimony. The witness has testified that 


12:25:30 18 


contrary to the appearance of this document, that 


12:25:34 19 the 7.0 and the 2.5 percent refer not to nicotine 
12:25:36 20 percentage but to some other percentage. 


12:25:38 21 


MR. NUNLEY: I think he's told you 


12:25:42 22 that 7.0 corresponds to the disclosure made by 


12:25:44 23 


the vendor of a tobacco extract. 


12:25:44 24 


MR. KILLORY: Wait a minute. That 


:52 25 mischaracterizes the testimony. The point is 
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Williams - Highly Confidential * Trade Secret 

MR. DUNNE: I think he said he's not 

sure, but he thinks it may refer to the 
percentage of tobacco extract. 

MR. NUNLEY: Excuse me. That does 

mischaracterize his testimony. He said, to 
respond to your question, that his best 
recollection is that it refers to the percentage 
of tobacco extract. 

MR. DUNNE: He also said it may be 
that it was the nicotine level. 

MR. NUNLEY: Well, I think this line 
is improper because you have documents that would 
clarify this. Instead of putting these before 
the witness, you're choosing to question him 
without the documents in front of him. 

Mr. Killory is shaking his head, but’it's true. 

MR. KILLORY: Chip, what you're doing 
is outrageous. To selectively attempt to put in 
selfserving testimony and then say for the very 
same item all of a sudden you can't ask questions 
about it, when you're permitting questioning and 
explanations or attempted explanations for the 
very same item, that is just a selective use of 
what you view as a bar. 
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Williams - Highly Confidential - Trade Secret 
That's just outrageous. It's not an 
attempt to get a camel's nose under the tent when 
you ask about a given item, entries reflecting a 
given conversation. He's attempting to ask about 
other notes reflecting -- 

MR. NUNLEY: Let me ask a question. 

I think at every deposition we've had one lawyer 
on the record. Are we now going -- Steve can't 
handle it, you've got to come in? 

MR. KILLORY: No. You made reference 
to me on the record, all right? So you invited 
me to respond to your reference on the record, 
Chip; is that correct? 

MR. NUNLEY: I don't know that I 

invited you. 

MR. KILLORY: If you don't want me to 
respond to your comments then don't put me in the 
record. 

MR. NUNLEY: I'm just saying if 

that's the case, if you want to establish -- 
MR. KILLORY: That's not the case 
until you put my name on the record. You're 
right. Steve is handling the deposition. 

MR. NUNLEY: Well, I mean, what 


__l 
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Williams - Highly Confidential - Trade Secret 
you're saying is, in essence you're criticizing 
me for not instructing not to answer after you go 
into an area that you know to be export only. 

So if that's what you're saying, if 
what you're saying is don't instruct -- if you 
don't instruct as to everything related to a 
flavor that refers to tobacco extract, we're 
going to come back around and around, then what 
you're telling me is I've got to instruct as to 
everything. So if that's what you would like me 
to do, Mr. Dunne, that's what I'll do. 

If I'm going to be told, no, if you 
don't instruct on everything we're going to take 
it as a waiver to go into other areas, then we're 
prepared to do that. 

MR. DUNNE: I haven't said that 


anything - - 

MR. NUNLEY: I would note that it's 

12:28. We started at about 9:00. I think it's 
time for a lunch break. 

MR. DUNNE: Let's finish the 
questioning on this document and then we can take 
a lunch break. 


MR. NUNLEY: You said we would break 
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Williams - Highly Confidential - Trade Secret 
at 12:30 for lunch. If you're going to finish in 
a minute and 30 seconds, that's fine. 

Otherwise - - 

MR. DUNNE: I will try to finish in a 

minute or two, but frankly your speeches are 
taking up a lot of this time. 

MR. DUNNE: I will ask the witness to 

direct his attention to the bottom right hand 
corner where there's a list, "Tobacco waste ETOH 
PG. HOAC. " 

Q. Could you tell me what that list 
represents. 

A. My guess from memory is -- 

MR. NUNLEY: If it's a guess, that's 
one thing. If you have a recollection, that's 
another. If you have a recollection, you can 
testify as to the recollection. 

Q. What’s your best understanding or 

your best recollection? 

A. My recollection is that these are 
solvents that could possibly be used to obtain 
extracts. For instance, water instead of waste. 

Q. Wat e r. 

A. Ethanol. Propylene glycol. Acetic 
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Williams - Highly Confidential - Trade Secret 
acid. 

Q. Those are four solvents that could be 
used to make tobacco extracts; is that your 
testimony? 

A. I'm saying those are four solvents 
that I recall that could be used potentially, I 
suppose, to make tobacco extracts, although I'm 
not sure. I was not there. I didn't see it. I 
have no idea of what they did in terms of the 
tobacco extracts. 

Q. Is it your understanding that IFF 

used these four solvents in making tobacco 
extracts ? 

A. No. That's not my understanding. I 
think this is more or less a list of potential 
solvents rather than what was used. 

Q. You see the reference to nicotine 
citrate? 

A. Not yet. Where is that? 

MR. DUNNE: strike that question. 

Sorry. 

MR. KILLORY: Just so the record is 
clear, it's based on an erroneous marking that we 
established at a prior deposition was erroneous. 
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Williams - Highly Confidential - Trade Secret 
It came from ABC. 

MR. DUNNE: Strike that question. 

MR. KILLORY: It's not on the copy 

that's been entered in the record in this case. 

Q. Over to the left there are a list of 
G numbers and next to it it appears to be DM 
codes. For example, the last one, G 3589049, 
next to that is written 04-424. 

A. Yes. 

Q. Can you explain to me what those 

numbers represent. 

A. 04-424 would be the flavor that 

contains the tobacco extract that was used 
domestically. The G 3589049 would refer to the 
IFF designation of that Philip Morris DM code. 

Q. Were you aware before you got this 
document how much nicotine by percentage could be 
found in a tobacco extract? 

MR. NUNLEY: Objection as to form. 
What do you mean? The outer theoretical limits? 

MR. DUNNE: To his knowledge, 
anything he had heard about the range of nicotine 
levels in the tobacco extract. 

MR. NUNLEY: One, it calls for 
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williams - Highly Confidential - Trade Secret 
hearsay. And second, I object to form. 

A. Let me make sure -- would you ask the 
question again? 

Q. Sure. I'll rephrase it slightly. 
Before you received this document, did you have 
any understanding as to the percentage of 
nicotine that could be found in a tobacco 
extract? 

A. I personally did not have that 
knowledge. Again, I refer back to 1989. There 
was a project concerning DOT issues. I was not 
involved at that time at all. So I can't speak 
to other people, but for myself, I did not. 

Q. Do you know whether the percentage 
nicotine column here, do you know whether that 
percentage is weight by weight or some other 
percentage? 

MR. NUNLEY: Well, in terms -- you 
say "the column." I mean, there's testimony as 
to the last entry in the column. But if your 
question has -- is as to the typed portion of the 
column, then I think it calls for speculation. 

A. Again, it is speculation, but it's -- 

my speculation is it is a weight weight. 
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12:33:36 2 


So when you wrote 7.0 percent, what 


12:33:33 3 


percentage did you mean when you wrote that? 


12:33:42 4 Weight by weight? Or volume? 


12:33:44 5 


Weight by weight for the tobacco 


12:33:44 6 


extract. 


12:33:46 7 


But weight by weight or volume by 


12 : 33:46 8 


volume ? 


12:33:48 9 


Weight by weight. 


12:33:48 10 


MR. DUNNE: Why don't we break for 


12:33:48 11 


lunch. 


12:33:52 12 


THE VIDEO OPERATOR: It is 12:33. We 


33:52 13 


are off the record. 


Luncheon recess: 12:33 p.m.) 
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